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ACK, a kindlof defenfive coat armour, worn by horfemen 

in war; not made of folid iron, but of many plates 

faftened together; which fome tenants were bound by their 
tenure to find upon any invafion. 


JACTITATION of marriage, is when one of the parties 
doajis, or gives Out, that he or fhe is married to the other, 
whereby a common reputation of their matrimony may en- 
fue. On this ground, the party injured may libel the other 
in the fpiritual court; and unlefs the defendant undertakes 
and makes out a proof of the aCtual marriage, he or fhe is 
enjoined perpetual filence upon that head. 3 Black. 93. 


JAMBEAUX, leg armour; from jambe, tibia. 


JAMPNUM, furze or gofs, or ground where furze 
grows; as diftinguifhed from arable, pafture, or the like. 


ICH DIEN, I ferve; a motto belonging to the prince of 


Wales. At was firft the motto of John king of Bohemia, flain’ 


in the battle of Gref} by Edward the Black Prince; and 
taken up by him to thew his fubjeétion to his father king 
Edward the third. 


IDENTITATE NOMINIS, is a writ that lies for him 
who is taken and arrefted in a perfonal action, and commit- 
ted to prifon for another man of the fame name. In fuch 
cafe, he may have this writ direéted to the theriff, which is 
in nature of a commiffion to inquire whether he be the fame 
perfon againft whom the ation is brought; and if not, then 
to difcharge him. F. N. B. 

- Where a father has the fame name and the fame addition 
with a defendant, being his fon, the action is abateable un- 
lefs it had the addition of the younger, to the other addition; 

W.OL. II, B but 
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3 where the father is. defendant, there is no need of the 
addition of the elder. 2 Haw. 187. 


IDENTITY OF THE PERSON, is when the defendant 
in a criminal caufe, pleads that he is not the fame perfon 
that was attainted; in which cafe, a jury fhall be impanel- 
led to inquire concerning the identity of the perfon: And 
this fhall be done immediately, and no time allowed to the 
prifoner to make his defence, or produce his witneffes, un- 
lefs he will make oath that he is not the perfon attainted. 
4 Black. 396. befits 


IDIOT, is one that hath had no underftanding from his 

birth; ‘and therefore is by law prefumed never likely to 
attain any. 1 Black. 302. 

Aman is not an idiot, if he hath any glimmering of rea- 
fon, fo that he can tell his parents, his age, or the like com- 
mon mattérs. Id. 304. 

By the old common law, there is a writ de idiota inqui- 
rendo, directed to the fheriff, to inquire by a jury, whether 
the party is an idiot or not; and if they find hima perfect 
idiot, the profits of his lands, andthe cuftody of his perfon, 
belong to the king, according to the ftatute of prerogativa 
regis, 17 Ed, 2-.c..9. by which it-is enaéted, that the king 
fhall have the cuftody of the lands of natural fools, taking 
the profits of. them without wafte or deftruction, and fhall 
find them necefiaries, of whofe fee foever the lands be 
holden. And after the death of fuch idiots, he fhall render 
it to the right-heirs, fo that fuch idiots fhall not aliene, nor 
their heirs be difinherited. ` 

But it. feldom happens, that a jury finds a man an idiot 
from his nativity ; but only on compos mentis from fome par- 
ticular time; which has an operation very different in point 
of law: for, in this cafe, he comes under the denomination 
of a lunatics in which refpect, the king fhall not have the 
profits of his lands, but is accountable for the fame to the 
lunatic when he comes to his right mind, or otherwife to 
his executors or adminiftrators. . £ Black. 303. 

Formerly, it was adjudged that the ifue of an idiot was 
legitimate, and confequently that his Marriage was valid: 
but it hath been fince determined otherwife ; ‘for. confent is 
abfolutely neceflary to matrimony; and an idiot is not capa- 
ble of confenting to any thing. 4 Black 43% ie ; 
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IDLE AND DISORDERLY perons, by the vagrant 
a@t, 17 G. 2. c. 5. are thus defcribed: 1. Thofe that 
threaten to run away and leave their wives and children 
to the parifh.. 2: Perfons returning without a certificate 
from the place to which they had been lawfully removed. 
3- All thofe who, not having wherewith to maintain them- 
felves, live idle without employment, and refufe to work for 
the ufual and common wages. `g. Ail thofe who go about 
from door to door, or place themfelves in ftreets or paflages, 
to beg-or gather’ alms in the parifhes or places where they 
dwell; Ali thefe, for every fuch offence, are to be “fent to 
the houfe of correction, to be kept to hard labour for a’ 
monthe: > ar ED Be 


_ JEOFAIL is compounded of the French fay faillé, that 
is, ZI have failed ; and fignifiesan ‘overfight in pleading, or 
other law proceedings. . J. Le ; j 
Formerly, fuitors to the courts were much perplexed by 
writs of error brought upon very flight and trivial grounds, 
as mis-fpellings, and other miftakes of the clerks; all which 
might be amended at the common law, while all- the pro= 
ceedings were in paper, for they were then confidefed ‘as only 
in fieri, and therefore fubje& to the control of the courts: 
But when once the record was made up, it was heretofore 
held, that by the common law no amendment could be per- 
mitted, unlefs within the very term in which the judicial act 
fo recorded was done; for during the term, the record is in 
the breaft of the court; but afterwards it admitted of no ala 
teration. But now the courts are become mote liberal; and, 
where juftice requires it, will allow of amendments at any 
time while the fuit is depending, notwithftanding the record 
be made up, and the term be paft.. For they at prefent con-' 
fider the proceedings as in feri till judgment is given; and 
therefore that, till then, they have power to permit amends 
ments by the common law. Miftakés are alfo effectual 
helped by the flatutes of amendment and jeofails, fo called, 
becaufe, when a pleader perceives any flip in the form of: 
his proceedings, and acknowledgeth fuch error, (jeo faile, ) 
he is at liberty by thofe ftatutes to amend it; which amend. 
ment is feldom actually made, but the benefit of the aéts is 
attained by the court’s overlooking the exception. Thefe 
ftatutes are many in number, whereby all trifling exceptions - 
are fo thoroughly guarded T that writs of error cannot 
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now be maintained, but for fome material miftake affigned. 
3 Black. 406. j i 


JETSAM, (from the French jetter, to caft,) is any thing 
caft out of a fhip being in danger of wreck, which doth not 
float, but finks, and remains under water. i 


JEWS. In feven years time, lord Ceke tells us, from the 
50 Hen. 3. to 2 Ed. 1. the king received of the Jews 
420,000/. 15s. 4d. ; at which time, the ounce of filver was 
but 20d., and now it is more than treble as much. 2 Inf. 

06. 
> Neverthelefs, in the 18 Ed. 1. the Jews, to the number of 
15,060, were banifhed out of England; and never returned, 
until Olver Cromwell re-admitted them. i 

On their banifhment, the richeft of them having embark- 
ed themfelves with their treafure in a fhip of great burthen, 
when the fhip was under fail, and got down the Thames to- 
wards the mouth of the river below Qyinborough, the mafter 
of the fhip, confederating with fome of the mariners, in- 
vented a ftratagem to deftroy them, and to bring the fame to 
pafs, commanded to caft anchor, and rode at anchor till the 
{hip at the ebb lay onthe dry fands. The mafter and his con- 
federates, in further execution of their plot, moved and in- 
ticed thofe rich Jews to walk with the mafter on land 
for their health and recreation, which they did. At laft, 
when the malter underftood the tide to be coming in, he 
ftole away from them, and got him back to the fhip. The 
Jews made not fo much hafte as he did, becaufe they knew 
not the danger; but when they perceived what peril they 
were in, they cried out to him for help. He anfwered, that 
they ought rather to cry to Mofes, by whofe conduét their 
fathers paffed through the Red Sea; and in a fhort time the 
water fwallowed them up. ‘The mafter, and fuch other as 
were confenting to this fact, were before the juftices 
itinerant indicted, convi€ted of murder, and hanged. 
2 Inf. 508. 

A Few is to be fworn on the Old Teftament; and perjury 
may be afligned on that oath. 2 Keb. 313. 

When any of his majefty’s fubjeĝs, profefling the 
Jewith religion, fhall take the oath of abjuration, the words, 
upon the true faith of a Chriftian, thall be omitted. 10 G. 
C>» 4. . 
I ‘Jews, 
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Jews, on taking an oath, are allowed to put on their hats. 
Sir. 821. 

If a Jewith parent, in order ta compel his Proteftant child 
to change his religion, fhall refufe to allow to fuch child a 
competent maintenance; the lord chancellor fhall make fuch 
order therein as he fhall think meet. 1 dn. ff. 1. c. 30. 


IGNORAMUS (we are ignorant of the matter), was for- 
merly indorfed by the grand jury on the back of a bill, for 
pera they did not find fufficient evidence ; but now, fince 
the proceedings were in Exglijb, they indorfe no bill, or not a 
true bill, or (which is the better way) not found. - 4 Black. 305. 


IGNORANCE, ignorantia, which is want of knowledge 
of the law, fhall not excufe any man from the penalty of it. 
Every perfon is bound at his peril to take notice what the law 
of the realm is; and ignorance of it, though it be invincible, 
where a man affirms that he has done all that in him ties to 
know the law, will not excufe him. But though ignorance 
of the law excufeth not, ignorance-of the fa& doth ; as if a 
perfon buy a horfe or other thing in open market, of one who 
had no property therein, not knowing but he had right, in 
that cafe he hath good title, and the ignorance fhall excufe 
him ; but if he bought the horfe out of the market, or knew 
the feller had no right, the buying in open market would not 
have excufed, Doct, P Stud. 5 Rep. 83. 


ILE, from the French aile (ala), a wing, is part of a church, 
not in the body of the church, but moft commonly on one 
fide of the church; and had its name from the form of the 
Norman churches, which were built in the form of a crofs, 
with a nave and two wings. 

An ile ina church, which hath time out of mind belonged 
to a particular houfe, and been maintained and repaired by 
the owner of that houfe, is part of his frank-tenement, and 
the ordinary cannot difpofe of it, or intermeddle in it: and 
the reafon is, becaufe the law in that cafe prefumes, that the 
ile was erected by his anceftors, or thofe whofe eftate he hath, 
and is thereupon particularly appropriated to their houfe. 
But no fuch title can be good, either upon prefcription, or 
upon any new grant by a faculty, to a man and his heirs; 
but the ile muft always be fuppofed to be held in refpeét of 
- the houfe, and will always go with the honfe to him that in- 
habits i. 12 Co. 106.” 
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ILLUMINARE, to illuminate; to draw in gold and co« 
Jours the initial letters and occafional pictures in manufcript 
books. Thofe who particularly practifed this art were called 
įlluminatores ; hence our dimners. 


IMBARGO, a ftop, ftay, or arreft, of {hips or merchan- 
dize, by public authority. 


IMBEZILLING, fignifies to fteal, pilfer, or purloin ; 
or to wafte, confume, or deftroy, goods committed to one’s 
charge or cuftody ; which is prohibited by feveral ftatutes. 
By 31 El. c. 4. if any perfon fhall, for gain, or to impede 
the public fervice, imbezil any of the king’s armour, ord- 
nance, ammunition, or, habiliments of war, he fhall be 
guilty of felony without benefit of clergy. In like manner 
there are feveral punifhments infli@ed by divers ftatutes, for 
imbezilling’ the public money, for imbezilling the public re~- 
cords of courts, for imbezilling the materials in divers kinds 
of manufacture, and many other fuch like. 


IMPANEL:: to impanel a jury is, to enter into a parchment 
{chedule, by the fheriff, the names of the jury fummoned to 
appear for the performance of fuch public fervice as juries - 
are employed in. 


IMPARLANCE, from the French parler, to fpeak, is a 
petition in court, for a day to confider or advife what anfwer 
the defendant fhall make to the aétion of the plaintiff ; being 
a continuance of the caufe till another day, or a larger time 
given by the court, which is generally till the next term. 


. IMPEACHMENT (from the Latin impetere); is the ac- 
cufation and. profecution of a perfon in parliament, for 
treafon, or other crime and mifdemeanor. An impeachment 
before the lords, by the commons of Great Britain, is a pre- 
fentment to the moft high and fupreme court of criminal 
jurifdiGtion, by the moft folemn grand inqueft of the whole 
kingdom, A commoner cannot be impeached before the lords 
for any capital offence, but only for high mifdemeanors ; 
but a peer may be impeached for any crime. The articles of 
impeachment are a kind of bills of indiétment, found by the 
houfe of commons, and afterwards tried by the lords, who 
are, in cafes of mifdemeanors, confidered not only as their 
ewn peers, byt as the peers of the whole nation; By ftatute 
ý 129 
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pleadable to an impeachment by the commons in parliament. 
4 Black. 259. 


IMPEACHMENT OF WASTE, is the profecuting or 
impeaching any perfon for committing wafte ; unto which all 
tenants for life, or any lefs eftate, are liable. But he who 
hath a leafe to hold without impeachment of wafle, hath there- 
by fuch an intereft given him in the land, that he may make 
wafte without being impeached for it; that is, without being 
queftioned, or any demand of recompence for the walte done, 
fI Go. $2. : 


IMPLICATION, is where the law doth imply fomething 
that is not declared between parties in their deeds and agree- 
ments; as if a grant be made to a man of an office, gene- 
tally, without adding other words, the law tacitly annexes 
hereto an implied condition, that the grantee fhall duly exe- 
cute his office; on breach of which condition it is lawful 
for the grantor, or his heirs, to ouft him, and grant it to 
another perfon, 2 Black. 152. i 

An implied contract is fuch, where the terms of agreement 
are not exprefsly fet forth in words, but are fuch as reafon 
and juftice di€tate, and which therefore the law prefumes 
that every man undertakes to perform. As if I employ a 
perfon to do any bufinefs for me, or perform any work, the 

law implies-that I undertook or contracted to pay him as 

much as his labour deferves: if I take up wares from a 
tradef{man, without any agreement of price, the law con- 
cludes that I contracted to pay their real value. Jd. 443. 

Implied malice is, where no malice is exprefled, but is fuch 
as will arife by conftruction. As where a man wilfully poi- 
fons another; in this deliberate act the law prefumes malice, 
though no particular enmity can be proved. So if a man 
kills another fuddenly, without any, or without a confiderable 
provocation, the law implies malice; for no perfon but one 
utterly abandoned would be guilty of fuch an a€t, upon a 
flight or no apparent caufe. 4 Black, 200. 


IMPOSTORS in religion, are fuch as falfely pretend an 
extraordinary commiffion from heaven, or terrify and abufe 
the people with falfe denunciations of judgments. They are 
punifhable by fine, imprifonment, atid infamous corporal pu- 
nifhment. 1 Haw.7. And by flatute 9 G. 2. ¢.5. all per- 

i B4 fons 


8 INC 


fons who pretend to ufe any kind of witchcraft, forcery, in- 
chantment, or conjuration ; or undertake to tell fortunes ; 
or pretend, from their {kill in the occult fciences, to find out 
goods that have been ftolen; fhall be imprifoned for a year, 
and, once in every quarter of that year, be fet on the pil- 
lory. j 


IMPOTENCY, in the ecclefiaftical law, fignifies an in- 
ability of generation, or propagating the fpecies; which is 
caufe of divorce a vinculo matrimonii, as being merely void, 
and therefore needs only a fentence declaratory of its being 


fo. 
IMPRESSING feamen. See Navy. 


IMPRISONMENT, is the reftraint of a man’s liberty 
under the cuftody of another; and extends not only to a 
gaol, but a houfe, ftocks, or where a man is held in the 
ftreet, or any other place; for, in all thefe cafes, the party 
fo reftrained is faid to be a prifoner, fo long as he hath not 
his liberty freely to go about his bufinefs, as at other times. 


2 Infi. 589. ; 


IMPROPRIATION, is, properly, where a benefice ec- 
clefiaftical is in the hands of a layman; and appropriation, 
when. in the hands of a bifhop, college, or religious houfe. 
But they are often confounded. The impropriations, which 
had belonged to the monafteries, coming into the king’s 
hands, after the diffolution of thofe religious focieties, came 
from thence many of them into lay hands, by grant from the 
crown; and from thence are called /ay impropriations. 


INCENDIARY LETTER. Sending any letter, with- 
out any name fubfcribed thereto, or figned with a fictitious 
name, demanding money, or other valuable thing; or 
threatening to kill any of his majefty’s fubjeéts ; or to burn 
any houfe, outhoufe, barn, ftack of corn or grain, hay or 
ftraw, is felony without benefit of clergy. 


INCEST, is the carnal knowledge of perfons within the 
Levitical degrees of kindred. Thefe, by our law, are totally 
prohibited to marry with each other; and fentence of di- 
yorce, in fuch cafe, is only declaratory of the illegality of 
the marriage, for the marriage itfelf is void ab initio. 

IN- 
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INCHANTER (incantator ), is he that by charms deals 
with evil fpirits. Thefe charms were anciently called car- 
mina, by reafon that they were in verfe. By the 9 G.2. c. 5. 
all profecutions for inchantment, conjuration, or witchcraft, 
are abolifhed ; and pretending to exercife any of thefe incurs, 
the penalty of imprifonment for a year, being fet on the pil- 
lory four times in that year, and, further, being bound to 
the good behaviour at the difcretion of the court. 


INCIDENT, is a thing neceffarily depending upon, ap- 
pertaining ta, or following, another that is more worthy or 
principal. A court-baron is infeparably incident to a manor; 
a court of piepowders, to a fair: thefe are fo inherent to 
their principals, that, by the grant of one, the other is grant- 
ed. Rent is incident to a reverfion ; timber-trees are inci- 
- dent to the freehold, and alfo deeds and charters, and a way 
to lands. Fealty is incident to tenures; diftrefs, to rent and 
amercement; eftovers of wood, to a tenancy for life or years. 


Kitch, 36. 1 Inf. 151. 


INCLOSURE, pulling down; if it is done in the night 
time, and it is not known who did the fame, the towns near 
adjoining fhall be compelled to repair the fame, and render 
damages, 13 Hd. 1. fl. 1. c. 46. And by ftatute 9 G. 3. 
c. 29. if any perfon {hall wilfully or malicioufly pull down 
or damage any fence, made for dividing or inclofing any 
common or other grounds, in purfuance of any aét of par- 
liament, he fhall be guilty of felony, and tranfported for 
feven years. 


INCONTINENCY, incontinentia, where perfons are vi- 
tious, and have no command of themfelves. 


INCORPORATION, power of, To the ere€tion of 
any corporation, the king’s confent is neceflary, either im- 
pliedly or exprefsly given. The king’s implied confent, is to be 
found in corporations which exift by force of the common 
law, to which our former kings are fuppofed to have given 
their concurrence; of this fort are all bifhops, parfons, 
vicars, churchwardens, and fome others, who, by common 
law, have ever been held to have been corporations by virtue 
of their office. Another method of implied confent is with 
regard to all corporations by prefcription ; fuch as the city of 
London, and many others, which haye exifted as corporations 
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for time immemorial; for though the members thereof can 
fhew no legal charter of incorporation, yet, in cafes of fuch 
high antiquity, the law prefumes there once was one, and 
that, by the variety of accidents which a length of time may 
produce, the charter is loft or deftroyed. ‘The methods by 
which the king’s confent is expre/s/y given, are either by act 
of parliament or charter; but the immediate creative act is 
ufually performed by the king alone, in virtue of his royal 
prerogative. 1 Black. 472. 


INCORPOREAL HEREDITAMENT, is a right iffux 
ing out of, or annexed unto, a thing corporeal ; as a rent out 
of houfes or lands; and of thefe incorporeal hereditarhents 
there are divers kinds, of which the principal are advowfons, 
tithes; commons, ways, offices, dignities, franchifes, coroa 
dies or penfions, annuities, and rents. 2 Black. 20, | 


INCROACHMENT, fignifies an unlawful gaining upon 
the right of another ; as where a man fets his fence too far 
into the ground of his neighbour that lies next to him; or a 
lord, by diftrefs or otherwife, compels his tenant to pay more 
than he owes. 


INCUMBENT, cometh of the word imcumbo, to mind 
diligently ; and fignifies a clergyman that is diligently. refi- 
dent upon his benefice, and applies, or ought to apply, alt 
his ftudy to the difcharge of the cure of the church to which 
he belongs. 1 Inf. 119. i 


INDEBITATUS ASSUMPSIT, is ufed in declarations 
and law proceedings, wherein the plaintiff fets forth, that 
the defendant being indebted to him in fuch a fum, afumed, 
undertook, or promifed to pay it, but failed therein. It is 
an aétion on the cafe, wherein the plaintiff thall recover da- 
mages, according to the circumftances that fhall appear to 
the jury; and hath generally fucceeded in the place of an 
action of debt, unlefs where the debt is certain and deter- 
minate; for in an action of debt, the plaintiff recovers the 
whole debt he claims, or nothing. 3 Black. 154. 


INDEMNITY, was a penfion paid to the bifhop, in con- 
fideration of difcharging, or indemnifying, churches united, or 
appropriated, from the payment of procurations; or by way 
of recompence for the profits which the bifhop: would other- 
: wife 
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a 
wife have received during the time of the vacation of fuch 
churches. Gib/. Cod. 706. 719, 


INDENTURE (inflar dentium), is a writing, contain- 
ing a conveyance between two or more, indented or cut 
unevenly, or in and out, on the top or fide, anfwerable to 
another writing that likewife comprehends the fame words. 
Formerly, when deeds were more concife than at prefent, it 
was ufual to write both parts on the fame piece of parch- 
ment, with fome word or letters written between them, 
through which the parchment was cut, either in a ftraight 
or indented line, in fuch a manner as to leave half the word 
on one part, and half on the other :' and this cuftom is ftill 
preferved in making out the indentures of a fine. But at 
laft, indenting only hath come into ufe, without cutting 
through any letters at all; and it feems at prefent to ferve 
for little other purpofe, than to give name to the fpecies of 
the deed. 2 Black. 294. 

The indenture may be bipartite, where there are two parts 
and parties to the deed ; tripartite, where there are three parts 
and parties; and fo guadripartite, quinquepartite, according 
to the number of parts and parties thereto. r Inft. 229. 

If it begins, This indenture, and in truth the parchment or 
paper is not indented, this is no indenture, becaufe words 
cannot make it indented : but if the deed be actually indent- 
ed, and there be no words of indenture in the deed, yet it 
is an indenture in law, for it may be an indenture without 
words, but not by words without indenting. Id. 

When the feveral parts of an indenture are interchange- 
ably executed by the feveral parties, ‘that part or copy which 
is executed by the grantor is ufually called the original, and 
the reft are counterparts: though of late it is moft frequent 
for all the parties to execute every part, which renders them 
all originals. A deed, made by one party only, is not in- 
dented, but pol//ed or fhaved quite even, and therefore called 
a deed-poll, ora fingle deed. 2 Black. 294. 


INDICAVIT (fo called from thofe words in the writ, 
indicavit nobis), is a writ of prohibition that lieth for the pa- 
tron of a church, whofe clerk is defendant in the ecclefiaf- 
tical court, in an action for tithes, commenced by another 
clerk, and extending to the fourth part ‘of the value of the 
church at leaft ; in which cafe the fuit belongs to the king’s 
court, by the ftatute of 13 Zd, r. cg: But, at this day, 
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writs of indicavit, as well as all other real actions, are grown 
almoft obfolete, and feldom put in practice. 


INDICTION, ab indicendo, was a {pace of fifteen years, 
by which charters and public writings were dated at Rome ; 
which method of computing time was alfo fometimes ufed in 
England, It began at the difmiflion of the council of Nice, 
and the firft year was reckoned the firft of fuch an indiétion, 
and fo on to the number of fifteen, which was reckoned the 
fifteenth year of fuch an indiétion; and the next year was 
the firft of the next fucceeding indiction. 


INDICTMENT, is a written accufation of one or more 
perfons of a crime or mifdemeanor, preferred to, and pres 
fented on oath by, a grand jury. 4 Black. 302. 

As an appeal is the fuit of the party, fo the indictment is 
always the fuit of the king, and as it were his declaration 5 
and the party who profecutes it, is a. good witnefs to. prove it. 
And when fuch accufation is found by a grand jury, without 
any bill brought before them, and afterwards reduced to 2 
formed indi€tment, it is called a prefentment ; and when it is 
found by jurars returned to inquire of that particular offence 
only which is indi€ted, it is properly called an inquifition. 
1 Inf, 126. 

2. All capital crimes whatfoever, and alfo all kinds of ins 
ferior crimes of a public nature, as mifprifions, cantempts, 
difturbances of the peace, oppreffions, and all other mif- 
demeanors whatfoever, of a public evil example againft the 
common law, may be indiéted; but no injuries of a private 
nature, unlefs they fome way concern the king. 2 Haw. 210. 

Alfo it feems to be a good general ground, that wherever 
a fatute prohibits a matter of public grievance to the liberties 
and fecurity of the fubje&t ; or commands a matter of public 
convenience, as the repairing the common ftreets of a town; 
an offender again{t fuch ftatute is puntfhable, not only at the ` 
fuit of the party grieved, but alfo by way of indi€tment for 
his contempt of the ftatute, unlefs fuch method of proceed- 
ing do manifeftly appear to be excluded by it. 2 Haw. 210. 

A fa& amounting to a felony, is not indictable as a tref- 
pafs. L. Raym. 712. 

3. Indiétments muft have a precife and fufficient certainty. 
By the ftatute 1 H. 5. c. 5. all indiétments muft fet forth 
the chriftian name, furname, and addition of the ftate, de- 
gree, and myttery of the perfon accufed, and of the town or 

place, 
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place, and county, where he doth inhabit; and all this to 
identify his perfon. 4 Black. 306. 
But the inhabitants of a parith may be indiéted for not re- 


pairing a highway, although no perfon is particularly named. 


Wood. b. 4. c. 5. 

4. The time and place are alfo to be afcertained, by nam- 
ing the day, and township, in which the fact was committed: 
though a miftake in thefe points is in general not held to 
be material, provided the time be laid previous to the find- 
ing of the indi€tment, and the place to be within the jurit- 
diction of the court; unlefs where the place is laid as part 
of the defeription of the fact; and the time alfo may be 
fometimes material, where there is any limitation in, point 
of time afligned for the profecution of offenders; as by 
ftatute 7 & 8 W. c 3° which enacts, that no profecution 
fhaill be had for feveral of the treafons therein mentioned, 
unlefs the indiétment be found within three years after the 
offence committed, and in cafe of murder, the time of the 
death muft be Jaid within a year and a day after the mortal 
ftroke was given. “4 Black. 106. 

Alfo all indi€tments on any penal ftatute, whereby the 
forfeiture is limited to the king, fhall be fued within two 
years after the offence committed; if limited to the king 
and profecutor, the fuit fhall be in one year; and in de- 
fault thereof, the fame fhall be fued for the king, within 
two years after that year ended. But where a ftatute limits 
a fhorter time, the fuit fhall be brought within fuch time 
hited.’ 91 G o \e. "6. 

‘But where an indi&tment charges a man with a bare 
emiffion, as the not fcouring fuch a ditch, it is faid that it 
needs not fhew any time. 2 Haw. 236. 

5. If the county is in the margin, and the indiétment fets 
forth the aét'to be done at fuch a place in the county afore- 
faid, it is good, for it refers to the county in the margin; 


_ but if there be two counties named, one in the margin, and 


another in the addition of any party, or in the recital of an ` 
act of parliament, the faé laid at fuch a place, in the coun- 
ty aforefaid, vitiates the indi€tment, becaufe two counties 
are named before, and therefore it is uncertain to which it 
refers. Crown Circ. Comp. 115. 

And if the offence be done in the night, the indictment 
fhall fuppofe it to be done in the day before; and if it hap- 
pen after midnight, then it muft fay it was done that day 
after. Lamb. 492, ; 

6. There 
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6. There are feveral words of art which the law hath aps 
propriated for the defcription of the offence, which no cir- - 
cumlocution can fupply; as felonioufly, in the indi€tment of 
any felony; durglarioufly, in an indictment of burglary ; and — 
the like. 2 H. H. 184 

„And if a man be indiéted that he fle, and it is not faid 
Jelonioufly, this indi€tmenit imports but atrefpafs. Id. 172.: 

_ >. Alfo, in indi€tments, the value of the thing, which 
is the fubje& or inftrument of the offence, muft fometimes 
. be exprefied. In indi€&tments for larceny, this is neceflary, 
that it may appear whether it be grand or petit larceny 3 in 
homicides of all forts, it is nieceffary ; as the weapon, with 
which it is committed, is forfeited to the king as a deodand. 
4 Black. 307- uiii : 

8. The. grand jury are only to hear evidence on behalf of 
the profecution; for the finding of an indictment, is only 
in the nature of an inquiry or,accufation, which is afters 
wards to be tried and determined; and the grand jury are. 
only to inquire upon their oaths, whether there be fufficient 
caufe to call upon the patty-to. anfwer it. However, they 
ought to be thoroughly perfuaded of the truth of an indict- 
ment fo far as their evidence goes; for the indi¢tment being 
the foundation of all; and commonly found in-the abfence of 
the party accufed, it is neceflary there fhould. be fubftantial 
proof. 4 Black. 303. 3 Inf. 25. T 

INDORSEMENT, (from. dorfum, a back,) fignifies any 
thing written upon the back of a deed or other inftrument. 
On fealing of a bond,. the condition of, the bond may be in- 
dorfed, and then the bond and indorfement {hall both ftand, 
together. The writing of a man’s name.on the back of a 
note or bill of exchange, and fo in pafling from one to an= 
other, every fucceeding perfon indorfing his.name, makes 
all the indorfers anfwerable as well as the drawer. In or- 
der to the executing a juftice of the peace’s warrant in an- 
other county, it muft be indorfed by fome juftice in fuch 
other county, which is commonly caked backing the warrant. 


_ INDUCTION, is.the giving a clerk inftituted to a bene- 
fice the a€tual poffeflion of the temporalties thereof, in the 
nature of livery of feifin. It is performed by a mandate 
from the bifhop to the archdeacon, who commonly iffues 
out a precept to fome other clergyman to perform it for him. 
Accordingly, the indu€tor ufually takes the clerk by the 
Sei 
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hand, and lays it upon the key or ring of the church doors 
and fays to this effect: « By virtue of this mandate, I do 
s% induct you into the real, a€tual, and corporal poffeffion 
“« of this church of C., with all the rights, profits, and ap- 
“purtenances thereto. belonging.” - After which, the in« 
ductor opens the door, and puts the perfon indwéted into 
the church; who ufually tolls a bell, to make his indu@tion 
public and known to the parifhioners.. Which being done; 
the clergyman who induéts him, indorfes a certificate of his 
induction on the archdeacon’s mandate, and they who were 
prefent teftify the fame under their hands. And by this, 
the perfon inducted is in full and complete poffeffion of all 
the temporalties of his church. And what induction work- 
eth in parochial cures, is effeted by inftalment into dig- 
nities, prebends, and the like, in cathedral and collegiate 
churches. i 


INDULGENCES, in the Romifh church, ate the good 
works of the faints, over and above thofe that were necef# 
fary towards their own juttification, together with the infi- 
nite merits of Chri/?, which are depofited, as it were, in one 
inexhauttible treafury. The keys of this were committed to 
St. Peter, and to his'fucceflors the popes, who may open it! 
at pleafure, and: by. transferring a portion of this fuper- 
abundant merit to any particular perfon, for a fum of money, 
may convey to him, either the pardon of his own fins, or 
a releafe for any one in whom he is interefted, from the pains 
of purgatory. Such indulgences were firft invented in 
the eleventh century by pope Urban the fecond. 2 Reberifi 
Hif: Cha. No p. 79. : 


IN ESSE, is any thing in being; and the learned make 
this diftin@tion between things in efe, and things in poffe ; asp 
a thing that is not, but may be, they fay is in poffe, or in pow 
tentia; but what is apparent and vifible, is in efe; that is, it 
hath a real being, whereas the other is cafual, and but a pol 
fibility. A child before he is born or conceived, is a thing 

“ia poffe; after he is born, he is faid to be ix fes 


: INFAMOUS perfons are difabled either to be witneffes 
or jurors. A conviction of treafon or felony, or judgment 
for any heinous crime to ftand on the pillory, or to be 
whipped, or branded, are good caufes of exception. But 
no {uch conviction or judgment can be made ufe of for 
fuch 
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fuch difability, unlefs the record be aétually produced it 
court. 2 Haw. 433. 

And it is a general rule, that a witnefs fhall not be afked 
any queftion, the anfwering to which might oblige him to 
accufe himfelf of a crime; and that his credit is to be im- 
peached only by general-accounts of his character and repu- 
tation, and not by proofs of particular crimes, whereof he 
never was convicted. Jd. : 

And the king’s pardon, after a conviction or attainder, re- 
ftores the party to-his credit. Id. 


INFANGTHIEF, from the Saxon fang, to take, fignifies 
a privilege or liberty granted to the lords of certain manors 
to try any thief taken within their fee; as outfangthief was a 
privilege whereby the lord was enabled to call any man dwell- 
ing in his manor, and taken for felony in another place 
out of his fee, to judgment in his own court. But thefe 
kinds of franchifes are long fince antiquated and gone. 


2 Inf. 316 


INFANT: 

1. The ages of male and female dre different for different 
purpofes: A male at 12 years of age may take the oath of 
allegiance; at 14, is of years of difcretion, and therefore 
may confent or difagree to marriage, may chufe his guardian, 
and (if his difcretion be actually proved), may make his 
teftament of his perfonal eftate; at 17, may be an executor ; 
and at 21, is at his own difpofal, and may aliene his lands, 

goods, and chattels. A female, at 7 years of age may be 
betrothed or given in marriage ; at 9, is intitled to dower; 
at 12, is of years of maturity, and therefore may confent or 
difagree to marriage, and (if proved to have fufficient dif- 
cretion), may bequeath her perfonal eftate; at 14, is at 
years of legal difcretion, and may chufe a guardian; at 17, 
may be executrix ; and at 21, may difpofe ofpherfelf and her 
lands. 1 Black. 463. 

_ 2. An infant in the mother’s womb is capable of having 
a legacy; or a furrender of a copyhold eftate made to it. 
It may have a guardian afligned to it, and is enabled to have 
an eftate limited to its ufe, and to take afterwards by fuch 
limitation, as if it were then aCtually born. 1 Black. 130. 

3- In criminal cafes, an infant of the age of 14 years 
may be capitally punifhed for any capital offence; but under 
the age of 7 he cannot. The period between 7 & 14 is 

fubject 
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Yabje& to much uncertainty: for the infant fhall, generally 
{peaking, be judged prima facie innocent; yet if he was 
capable of, diferetion, and could diftinguifh between good 
and evil, he may be conviéted. 1 Black. 464. 

And generally, by the law, (as it now ftands,) the capacity 
of doing ill, or contraéting guilt, is not fo much meafured 
by years and days, as by the ftrength of the delinquent’s 
underftanding and judgment; for one infant of rı years 
old may have as much cunning as another of 14. Under 
7 years of age, indeed, an infant cannot be guilty of felony ; 
but above that age, if it clearly appear to the court and jury 
that he could difcern between good and evil, he may be con- 
victed and fuffer death. 4 Black. 23. 

4. By the 18 Eliz. c. 7. carnally knowing or abufing any 
woman child under the age of ten years, is felony without 
benefit of clergy: in which cafe, confent or not confent is 
immaterial, as by reafon of her tender years fhe is incapable 
of judgment and diferetion. And from the neceflity of the 
thing, the infant may be a witnefs in fuch cafe; and if fhe 
hath any idea of an oath, may be alfo {worn ; it being found, 
by experience, that infants of very tender years, often give 
the cleareft and trueft teftimony. But where a man’s life 
is concerned, it is defirable, in order to render her evidence 
credible, that there fhould be fome concurrent teftimony of 
time, place, and circumf{tances; and that the conviction 
fhould not be grounded fingly on the unfupported accufation 
of an infant under years of difcretion. 4 Black. 214. 

5. An infant under 14, is prefumed, by law, unable to 
commit a rape; and therefore although in other felonies, a 
capacity of underftanding in fome cafes may fupply the 
want of age, yet it feems, as to this faét, the law prefumes 
him impotent, as well as wanting difcretion. 1 Hale's 
Hif. 630. . ; 

6. The law, doth in fome cafes privilege an infant under 
the age of 21, as to common mifdemeanors; fo as to ef- 
cape being fined, imprifoned, or the like: and particularly 
in cafes of omiffion, as not repairing a bridge, or a highway, 
or other fimilar offences: for not having the command of 
his fortune till 21, he wants the capacity to do thofe things 
which the law requires. 4 Black. 22. 

But where there is any notorious breach of the peace, a 
riot, battery, or the like; for thefe, an infant above the age 
of 14, is equally liable to fuffer, as a perfon of the full age 
of 21. 4 Black, G e ee 

Von. II, Cc . And 
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And an infant under 14, if he commit a trefpafs againft 
the perfon or poffeflion of another, fhall be compelled in a 
civil a&tion to give fatisfa€tion for the damage. 1 Haw. 2. 

7. An infant fhall lofe nothing by non-claim, or neglect 
of demanding his right. 1 Black. 465. 

8. An infant may bind himfelf apprentice by indenture 3 
alfo he may bind himfelf to pay for his neceflary meat, 
drink, apparel, phyfic, and fuch other neceffaries: but if 
he binds himfelf in ani obligation, or writing, with a penalty 
for the payment of any of thefe, that obligation fhall not 
bind him. 1 Inf, 72: 

g. An infant may ptefent to a benefice 5 for the judg- 
ment of the fitnefs of the perfon prefented remaineth with 
the bifhop. 1 Black. 465. 

to. An infant may purchafe lands; but when he comes 
of age, he may either agree or difagree to its Id. 466; 

11. Generally, an infant cannot aliene his eftate ; but in- 
fant truftees or inottgagees are enabled to convey, under the 
direGtion of a court of equity, the eftates which they hold 
in truft or mortgage, to fuch perfon as the court fhall ap- 
point. Id. 465. 

And by the 29 G: 2. c. 31. infants may furrender leafes 
in the courts of chancery or exchequer, in order to renew 
the fame. 

And a conveyance by leafe and releafe by an infant, is 
voidable only, and not void. Bur. Mansf: 1794: 

Alfo, there are feveral kinds of powets which infants may 
execute, as where an infant is a mere inftrument only ; as 
delivery of feifin, which is a mere minifterial a@t, and re- 
quires no judgment or difcretion. 3 Ark. 710. 

And generally, whatfoever an infant is bound to do by 
law, the fame fhall bind him although he do it without fuit 
of law; as, if he makes equal partition, if he pays rent, 
if he admits a copyholder upon a furrender. Bur. Mansf. 
1801. * 

12. An infant cannot be fued but under the prote€tion 
of, and joining the name of his guardian: but he may fue 
either by his guardian, or prochein amy; that is, his next 
friend who is not his guardian. This prochein amy may be 
any perfon who will undertake the infant’s caufe. 1 Black. 

64. 
3 And if an infant refufeth to name a guardian to appear 
by, the plaintiff, by- order of court, may do it for him. 


Str. 1076. . 
13'A 
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13. A giatdiah cannot make a leafe of the infant’s lands, 
or longer term than until his guardianfhip expires; if he 
does, the leafe is void: 2 Wilfon. 129. 135. 


INFORMATIONS, ate of two kitids: firft, thofe which 
are partly at the fuit of the king, and partly at the fuit of 
a fubjeét; and, fecondly, fuch as are only in the name of 
the king: the former are ufually brought upon penal ftaa 
tutes, which infli€t a penalty on conviction of the offender, 
one part to the ufe of the king, and another to the ufe of the 
informer, and are a fort of gui tam, or popular aétions, 
only carried on by a criminal inftead of a civil procefs, 
4 Black, 308: 

Informations that are exhibited in the nanie of the king 
alone, are alfo of two kinds; firft, thofe which are truly and 
properly his own fuits, and filed ex officio by his own imme- 
‘diate officer, the aftorney general; fecondly, thofe in 
which, though the king is the nominal profecutor, yet it is 
at the relation of fome private perfon, or common informer ; 
and they are filed by the mafter of the crown-office, under 
the exprefs direction of the court. The objects of the 
kings own profecutions, filed ex oficio by the attorney 
general, are properly fuch enormous mifdemeanors, as pe- 
tuliarly tend to difturb or endanger the government: the 
objeéts of the other fpecies of informations, filed by the 
mafter of the crown-office, upon the complaint or relation 
of a private fubject, are any grofs and notorious mifdemeas 
hors, riots; batteries, libels, or other immoralities of an 
atrocious kind, not peculiarly tending to difturb the govern- 
ment, but which, on account of their magnitude, or petini« 
tious example, deferve the moft public animadvérfion. 
And when an information is filed either thus, or by the at- 
torney general ex officio, it’ muft be tried by a petit jury of 
the county where the offence arifes; after which, if the de- 
fendant be found guilty, he muft tefort to the court of king’s 
bench for his punifhment. Id. ‘ 

Of near affinity to an information gui tam, is an action 
upon the ftatute; which is either a private ation, when an 
action is given upon a ftatute to the king, and to the party 
grieved only; or a popular a€tion, where the aétion is given 
to the people in general; that is, to any one that will fue for 
the king and for himfelf: 

By 31 Æl ¢. 5. informations on any penal ftatute, where- 
by the forfeiture is limited to the king, fhall be brought 

C2 within 


20 ING 


within two years aftet the offence committed; if limited 
to the king, and to any other who fhall profecute, ther 
within one year; and, in default of fuch profecution, then 
to be brought for the king in two years after that year 
ended. { 

Forafmuch as an information differs from an indiétment 
in little more than this, that the one is found by the oath of 
twelve men, and the other is not fo found, but is only the 
allegation of the officer or perfon who exhibits it; whatfo- 
ever certainty therefore is required in an indi€tment, the 
fame, at leaft, is neceflary alfo in an information. And the 
ftatutes of jeofails, which remedy overfights in pleading, ex- 
tend not to informations. 2 Haw. 260. : 

By the 18 Æ/. c. 5. if any perfon informing under pre- 
tence of a penal law, fhall make any compofition without 
leave of the court, or take any money or promife from -the 

defendant to excufe him, he {hall forfeit 10/. and ftand two 
~ hours on the pillory, and fhall be for ever difabled to fue on 
any popular or penal ftatute. : 

The court of king’s bench will not grant an information 
againft a juftice of the peace for an error in judgment only, 
or for having acted illegally, in the execution of his office; 
but will leave the party injured to his ordinary remedy at 
law: but if the juftice acts with partiality, malice, or cor- 
ruption, an information will be granted. Bur. Mansf. 

61. 
‘ Alfo the court will grant an information againft a parifh 
officer, for procuring a poor man of another parifh to marry 
a poor woman of his own parith, in order to‘get the woman 
fettled in that other parifh. Jd. 2106. 

But in the cafe K. v. Compton et al. H. 23 G. 3. an in- 
formation was denied againft the overfeers of Doncaffer, for 
confpiring to prevail upon a foldier to marry a poor woman 
of their parifh, then big with child, in order to throw her 
upon another parifh; on .the ground, that great. incon- 
venience had been felt from the praCtice of obliging perfons 
in low circumftances, to {hew caufe again{t informations at 
a great expence ; as juftice might be as effeCtually had by 
way of indiétment. Cald. Caf. 246. ac 


ING, Sax. a watery meadow. 


INGRESS, egre/s, and regre/s, are words in leafes of land, 
to fignify a free entering into, going forth of, and returning 
from, 
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from, fome part of the lands let; as to get in a crop of corn, 
cor the like, after the term is expired, 


» INGROSSING, (from in, and grofs, great or whole,) is 
the getting into one’s poffeilion, or buying up large quan- 
tities of corn, or other dead victual, with intent to fell the 
fame again. ‘This was formerly punifhable by the ftatute 
- 5&6 Ed. 6. c. 14. which ftatute being repealed by the 
12 G. 3. c. 71. the fame remains now only an offence at 
common law, punifhable by fine and imprifonment. 


» INHABITANTS, of a town or parith, with refpec to the 
public affeflinents, and the like; are not only thofe who dwell 
in an houfe there, but alfo thofe who occupy lands within 
fuch town or parifh, although they be dwelling elfewhere. 
But the word inhabitants doth not extend to lodgers, fer- 
yants, or the like; but to houfeholders only. 2 In/?. 702. 


INHERITANCE, hereditas, is a perpetuity in lands or 
tenements, to a man and his heirs; and the word inherit- 
ance is not only intended where a man hath lands or tene- 
ments by defcent; but alfo every fee-fimple, or fee-tail, 
which a perfon hath by purchafe, may be faid to be an inhe- 
ritance, becaufe his heirs mayinherit it. Litt. f 9. 

Inheritances are corporeal or incorporeal. < Corporeal inherit- 
ances, relate to houfes and lands, which may be touched or 
handled; and incorporeal hereditainents, are rights ifluing out 
of, annexed to, or exercifed with corporeal inheritances ; as 
advowfons, tithes, annuities, offices, commons, franchifes, 
privileges, and fervices. 1 Ja/f. 49. ; 

There are feveral rules of inheritances of lands, according 

_to which, eftates are tranfmitted from anceftor to heir 5 viz. 
1. That inheritances fhall lineally defcend to the iffue of the 
perfon- laft actually feifed, in. infinitum, but fhall never 
lineally afcend, 2. The male iflue fhall be admitted before 
the female. 3.. Where there are two or more, males in 
equal degree, the eldeft only fhall inherit; but the females 
altogether. 4. The lineal defcendants, in infinitum, of any 
perfon deceafed, {hall reprefent their anceftor; that is, fhall 
ftand-in the fame place as the perfon himfelf would have 
done had he been living: thus-the child, grandchild, or 
great grandchild (either male or female), of the eldeft fon, 
fucceeds before the younger fon, and fo in infinitum. 5.On 
failure of iffue of the perfon laft feifed, the inheritance thall 
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defcend to the blood of the firft purchafer. 6. The collate 
ral heir of the perfon laft feifed, muft be his next collateral 
kinfman of the whole blood. 7. In collateral inheritances, 
the male ftocks fhall be preferred to the female, unlefs where 
the lands have defcended from a female: thus the relations 
on the father’s fide are admitted, in infinitum, before thofe 
on the mother’s fide are admitted at all; and the relations of 
the father’s father, before thofe of the father’s mother, and 
fo on. 2 Black. c. 14. 


INHIBITION, is a writ to forbid a judge from a farther 
proceeding ina caufe depending before him, being in nature 
of a prohibition. It moft commonly iffues out of an higher 
court chriftian to an inferior, upon an appeal. But there 
are alfo inhibitions on the vifitations of archbifhops and 
bifhops: thus, when the archbifhop vifits, he inhibits the 
bifhop; and when the bifhop vifits, he inhibits the archdea- 
con, And this isto prevent confufion. T. L. 


INJUNCTION, is a kind of prohibition granted in divers 
cafes, Jt is generally grounded upon an interlocutory order 
or decree out of the court of chancery or exchequer, to 
ftay proceedings in courts of law. It is alfo fometimes 
granted to quiet the poffeflion of lands, or to ftay wafte, 
Weft. Symb. fee. 25. 

It is fometimes alfo iffued to the fpiritual courts; as, 
particularly, where there is a truft, or any thing in the na- 
ture of a truft, notwithftanding the ecclefiaftical court may 
have an original jurifdiGtion, as in the cafe of legacies, yet 
the chancery will grant an injunction to ftay the proceed- 
ings. 1 Atk. 491. 

An injun€tion may be prayed at various ftages of the 
caufe, according to the circumftances of the cafe. If the 
bill be to ftay execution upon an oppreflive judgment, and 
the defendant doth not put in his anfwer within the ftated 
_ time allowed by the rules of the court, an injun€tion will 
Wue of courfe; and, when the anfwer comes in, the in- 
juntion can only be continued upon a fufficient ground, 
appearing from the anfwer itfelf. But if an injunction be 
granted to flay wafte, or other injuries of an equally 
urgent nature, then upon the filing of the bill, and a proper 
cale fupported by affidavit, the court will grant an injunc- 
tion immediately, to continue till the defendant hath put 
in his anfwer, and till the court fhal! make fome farther 
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erder concerning it: and, when the anfwer comes in, 
whether it fhall be then diffolved or continued till the hear- 
ing of the caufe, is determined by the court upon argument, 
drawn from confidering the anfwer and affidavit together. 
3 Black. 443. 

The court will grant an injunction at the fuit of a ground 
landlord, to ftay wafte in an ynder-leflee, who holds by 
leafe from the original leflee. 3 Ark. 723, 

A remainder man in fee may have an injunétion to ftay 
watte in the firft tenant for life, notwithftanding an interme- 
diate eftate for life. Jd. 

If a mortgagee cuts down timber, and doth not apply the 
money arifing from the fale in finking the intereft and prin- 
cipal, the mortgagor may have an injunction to ftay watfte, 

d. 


= So where the mortgagor commits wafte, the court will 
grant the mortgagee an injunction ; for they will not fuffer 
the mortgagor to prejudice the incumbrance. Id. 


INLAGH, a perfon under the protection of the law, as 
an outlaw is a perfon put out of its protection. 


INLAND, zerra interior, the inner or inclofed land, was 
the demefne of the lord; as that which was let to tenants 
was called ouwtland. In an ancient will are thefe words: 
sc To Wulfey I give the inland or demefnes; and to E/fey 
“ the utlands or tenancy.” Teffam Britherici. ‘Chis word 
was in great ufe among the Saxons, and often occurs in 
Domefday. 

An inland bill of exchange is where the perfon that draws 
the bill, and he upon whom it is drawn, do both of them 
refide within the kingdom ; as a foreign bill of exchange is, 
where one of the parties refides out of the kingdom. So in~ 
land trade is that which is carried on within the kingdom ; as 
foreign trade is that which is carried on by a merchant with- 
in this kingdom, with his coryefpondent abroad. 


INMATE, js one that is admitted to dwell in the fame 
houfe with another perfon, not being able to provide an 
houfe for himfelf. Inmates, by the 31 Æ. c. 7. were pro- 
hibited to be admitted in cottages: but by 15 G. 3. c. 32. 
the faid ftatute of the 31 Z/. is repealed ; fetting forth, that 


the fame had laid the induftrious poor under great difi- 
C4 culties 


24 > Sher 


ficulties to procure habitations, and tended very much to 


leffen population. 


INNS, Zofpitia, were inftituted for lodging and’ relief of 

travellers; andat common Jaw any man might ereét and 

keep an inn or alehoufe, but now they are to be licenfed by 
juftices of the peace. For which, fee ALEHOUSES. 


INNUENDO, (from innuo, to nod or beckon with the 
head,) is a word ufed in declarations and law pleadings, 
to afcertain a perfon or thing. which was named before; as 
to fay, he (innuendo the plaintiff) did fo and fo, ‘when 
there was mention before of another perfon. In an action 
of flander, for inftance, two things are requifite; firft, that 
the perfon flandered be certain; and next, that the words 
be certain which contain the flander. As to the perfon: If 
a man fay, without any previous communication, that one 
of the fervants of 4. B. (he having feveral fervants) is a 
notorious felon; here, for the uncertainty of the pern, no 
action lieth, and an innuendo cannot make this certain : but 
when the perfon hath been once named in certain, as if two 
{peaking of 7. S. one of them faith, he is a notorious felon, 
this is certain enough, and an innuendo will be admitted to 
thew the perfon intended. So as to the words: Ifa man 
fay, that fuch a one had the pox, innuendo the French pox, 
this will not be admitted, becaufe the French pox was not 
mentioned before, and "the words fhall be conftrued in a 
more favourable fenfe. . But, if in difcourfe of the French 

ox, one fay, that fuch an one had the pox, innuendo the 
French pox, this will be admitted to render that certain 
which was uncertain before. 4 Co. 17. 


INPENY, and outpeny, money paid by the cuftoms of 
certain manors, on being admitted to, or on the alienation , 
of lands within the manor. 


INQUEST OF OFFICE, is an inquiry made by the king’s 
officer, iheriff, coroner, or efcheator, by virtue of their office, 
or by writ to them fent for that purpofe, or by commiilioners 
{pecially appointed, concerning any matter that intitles the 
king to the poffeffion of lands or tenements, goods or chattels. 
This is done by a jury of no determinate number, being 
either twelve, or lefs, or more. As, to inquire, whether one 
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who held immediately of the king died without heirs, in 
which cafe the lands belong to the king by efcheat ; whether 
one be attainted of treafon, whereby his eftate is forfeited to 
the crown; whether one who hath purchafed lands is an 
alien, which is another caufe of forfeiture ; whether fuch a 
one be an idiot, in which cafe he and his lands appertain to 
the cuftody of the king: and while the military tenures fub- 
fifted, to inquire of what lands the king’s tenant died feifed, 
who was his heir, and of what age, in order to intitle the 
king to the wardthip, marriage, relief, and other advantages. 
And with regard to other matters, the inquefts of office {till 
remain in force; as in the cafe of wreck, treafure trove; 
and the like, and efpecially as to forfeitures for offences: for 
every jury which. tries a man for treafon or felony, every ` 
coroner’s inqueft that fits upon a felo de fe, or one killed by 
. mifadventure, is, in all refpets, an inqueft of office; and if 
they find the treafon or felony, or even the flight of the par- 
ty accufed, (though innocent,) the king is thereupon, by 
virtue of this office, found intitled to have his forfeitures, 
3. Black. 258. j 
Some of thefe inquifitions are in themfelves conyiétions, 
and cannot afterwards be traverfed or denied; and therefore 
the inqueft ought to hear all that*can be alleged on. both 
fides: of this nature are all inquifitions of fel de fe; of 
flight in perfons accufed of felony; of deodands, and the 
like;. and. prefentments of petty offences in the theriff’s 
tourn or court leet, whereupon the prefiding officer may fet 
a fine. Other inquifitions may be afterwards traverfed and 
examined ; as particularly the coroner’s' inquifition of the 
death of a man; for,*in fuch cafes, the offender may be 
arraigned upon the inquifition, and difpute the truth of it. 
4 Black. 301. 


INQUISITION POST MORTEM, was an inquiry by 
the efcheator in every county, upon the death of any of the 
king’s tenants im capite, what lands fuch tenant held in fuch 
county, what was the yearly value thereof, who was his 
heir, and of what age; in order to intitle the king to his re- 
lief, ward{hip, marriage, or other advantages, as circum- 
{tances fhouid require. 


INROLLMENT, (irrotulatio,) is the regiftering or en- 
tering in the rolls of the chancery, king’s bench, common 
pleas, or exchequer, or by the clerk of the peace in the re» 
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cords of the quarter feflions, of any lawful a&t; as a ftatute 
or recognizance acknowledged, a deed of bargain and fale 
of lands, and the like; but the inrolling a deed doth not 
make it a record, though it thereby becomes a deed record- 
ed; for there is a difference between matter of record, and 
a thing recorded to be kept in memory; a record being the 
entry in parchment of judicial matters controverted in a 
court of record, and whereof the court takes notice ; where- 
as an inrollment of a deed is a private aĉ of the parties con- 
cerned, of which the court takes no cognizance at the time of 
doing it, although the court gives way to it. 2 Lill. Abr. 69. 

The inrolling muft be in parchment only, for the ftrength 
and continuance thereof; though the indenture may be 
` either in parchment or paper. 2 Inf. 673. 

By ftatute 27 H. 8. c. 16. no lands fhall pafs, whereby 
any eftate of inheritance or freehold fhall take effe&t, or any . 
ufe thereof be made, by reafon only of any bargain and fale 
thereof, except the bargain and fale be made by writing in- 
dented, fealed, and within fix months inrolled in one of the 
king’s courts of record at Weffminfter; or elfe within the 
county where the lands lie, before the clerk of the peace, 
and one or more juftices. But by 5 Eliz. ce. 26, in the coun- 
ties palatine, they may be inrolled in the refpective courts 
there, or at the affizes. 

Deeds and wills of papifts muft in like manner be inroll- 
ed, otherwife no intereft therein will pafs. 3 G. c. 18. 

By the mortmain ad, 9 G. 2. c. 36. no lands, nor money 
to be laid out in lands, fhall be given to any charitable ufe, 
unlefs it be by deed executed twelve months before the death 
of the donor, and inrolled in chancery in fix months after 
execution; and unlefs the fame be made to take effect im- 
mediately. 

By feveral fpecial a€ts of parliament, memorials of deeds 
and wills are to be regiftered in feveral parts of the county of 
York, and elfewhere ; in order to render it more eafy to bor- 
yow money on land fecurity. 

Every deed before it is inrolled, is to be acknowledged 
to be the deed of the party, before a mafter of chancery, or 
a judge of the court wherein it is inrolled ; which is the offi- 
cer’s warrant for inrolling the fame; and the inrollment of a 
deed, if it be acknowledged by the grantor, will be good 
proof of the deed itfelf upon a trial. 2 Lill. Abr. 69. 

But a deed may be inrolled without the examination of the 
party himfelf; for it is fufficient if oath is made of the 
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execution. If two are parties, and the deed is acknowledged 
by one, the other is bound by it. And if a man lives abroad, 
and would pafs lands here in England, a nominal perfon may 
be joined with him in the deed, who may acknowledge it 
here, and it will be binding. 1 Salk. 389. 

If after execution of the deed, and before the inrollment, 
either party dies; yet the land hereby pafles, if the deed be 
inrolled within fix months after the execution: fo if there 
be two bargains and fales of the fame land to two feveral 
perfons, and the laft deed is firft inrolled, and afterwards 
the firft deed is alfo inrolled within fix months; the firft 
buyer fhall have the land; for when the deed is inrolled, the 
buyer is feifed of the land from the delivery of the deed, and 
the inrollment fhall relate to it. Wood. b. 2. c. 3. 


INSIDIATORES VIARUM, are perfons that lie in wait, 
in order to the commiffion of felony, or other mifdemegnors. 
Thefe were always excluded by the common law from the 
benefit of clergy; and, era, fometimes thefe words 
were put in indi€tments of felony, on purpofe to deprive the 
offenders of that benefit: and this cauted the ftatute of 
4 Hen. 4. ¢. 2. to be made, to put thefe words out of 
indi€tments, and to allow benefit of clergy if they were in 


them, i 
INSIMUL COMPUTASSENT, is a writ that lies upon 


a {tated account between two merchants or other perfons ; in 
which cafe the law implies, that he againft whom the balance 
appears hath engaged to pay it to the other, though there 
be not any actual promife ; and from this implication, it is 
frequent for actions on the cafe to be brought, declaring 
that the plaintiff and defendant had fettled their accounts 
together, infimul computaffent, and that the defendant engag- 
ed to pay to the plaintiff the balance, but hath fince negiect- 
ed to do it: if np account has been made up, then the legal 
remedy is, by bringing a writ of account, de computo, com- 
manding the defendant to render a juft account to the plain- 
tiff, or fhew to the court good caufe to the contrary, 
3 Black. 162. 


INSOLVENT, An ad of infolvency is an occafional 
act frequently pafled by the legiflature, whereby all perfons 
whatfoever, who are either in too low a way of dealing to 
¢ome within the ftatutes of bankruptcy, or not Being in a 
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mercantile ftate of life, are not included within the banka 
rupt laws, are difcharged from all fuits and imprifonment, 
upon delivering up all their eftate and, effects to their credi- 
tors upon oath, at the aflizes or feffions ; in‘which café, if 
they be guilty of fraud or perjury, they are commonly pu- 
nifhed with death. 2 Black. 484., > — 

- By the ftatute 32 G. 2. c. 28. if a defendant charged in 
execution for any debt under roo/. will furrender all his 
effeéts to his creditors (except his apparel, bedding, and 
tools of his trade, not amounting, in the whole, to the value 
of 10/.), and make oath of his punctual compliance with 
the ftatute, he may be difcharged, unlefs the creditor infifts 
on detaining him; in which cafe, he thall allow him 29.4. 
a week, to be paid om the firft day of every week, and,.on 
failure of regular payment, the prifoner fhall be difcharged. 
Yet the creditor may, at any future time, have execution . 
againft the lands and goods of the defendant, though never 
more againft his perfon. And, on the other hand, the cre- 
ditors may compel (under pain of tranfportation) füch 
debtor charged in execution for any debt under tool. to 
make a difcovery and furrender of all his effects for their 
benefits whereupon he is alfo intitled to a like difcharge of 
his perfon. 3 Black. 416, 


INSPEXIMUS, is a word in letters patent, reciting 
former grant, in/peximus, (we have feen,) fuch former grant 5 
and fo reciting the fame verbatim, and then ‘granting fuch 
further privileges as are thought convenient. 


INSTALLMENT. Payment of debt by inftallment, is 
where feveral future days are appointed for difcharging the 
debt, part at one time, and part at another. If a man be 
bound in a bond, or by contract to another, to pay too/, 
at five feveral days, he fhall not have an aCtion of debt be- 
fore the laft day be paft: and fo note a diverfity between 
duties which touch the realty, and the mere perfonalty. 
But if a man be bound in a recognizance to pay 100/7. at 
five feveral days, prefently after the firft day of payment, he 
{hall have execution upon the recognizance for that fum, 
and fhall not tarry till the laft day be paft; for that it is in the 
nature of feveral judgments: and fo note a diverfity be- 
tween 2 debt due by recognizance, and a debt due by bond 
or contract. And fo it is of a covenant or promife; after 
the firft default, an action of covenant, or an action upon 
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the cafe, doth lie, for they are feveral in their nature: 
where alfo note a diverfity between debts and covenants, 
or promifes. 1 Inf. 292. Pie 

_ Inftallment, in cafe of ecclefiaftical dignities, is putting 
the party into atual poffeilion; as placing a prebendary in 
his fall in the quire. 


INSTANTER, inftantly, immediately ; as where a per~ 
fon who hath been for {ome time attainted of felony, is 
brought into court, and it is demanded of him what he hath 
to allege why execution fhould not be awarded againft him; 
if he denies that he is: the fame, perfon, this fhall be tried in- 
Jfianter, by a jury immediately, without giving him time to 
m akehis defence, or produce his witnefles, unlefs he will 
make oath that he is not the perfon attainted. 4 Black. 
390. 


INSTITUTION, to a benefice, is that whereby the ordi- 
nary commits the cure of fouls to the perfon prefented ; as 
by induction he obtains a temporal right to the profits of the 
living. Previous to the inftitution, there are feveral oaths 
and fubfcriptions requifite to be taken and made before the 
ordinary ; as, the oath againft fimony, the oaths of allegiance 
and fupremacy, and (if it is a vicarage) the oath of refi- 
dence; and to fubfcribe the thirty-nine articles, and the 
articles concerning the king’s fupremacy and the book of 
common prayer. 


INSUPER, is ufed by auditors in their accounts in the 
exchequer; as when fo much is charged upon a perfon as 
due on his account, they fay fo much remains in/uper to fuch 
accountant. 


INSURANCE, amongft merchants, is where a man, for 
a fum of money paid to him by a merchant, obligeth himfelf 
to make good the lofs of a fhip, or goods therein, or both. 
2 Black. 458. : 

Bottomry, is in nature of a mortgage of a fhip, when the 
owner borrows money to enable him to carry on his voyage, 
and pledges the bottom (that is, in effe€t the whole of it) as 
a fecurity for the repayment; in which cafe, it is under- 
ftood, that, if the fhip be loft, the lender lofes his whole ` 
money; but, if it returns in fafety, then he fhall receive 
back his money, and alfo the premium agreed upon, in con- 
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fideration of the extroardinary hazard run by the letidet 
however it may exceed the legal rate of intereft: and in 
this cafe, the fhip and tackle, if brought home, are anfwers 
able, as well as the perfon of the borrower, for the money 
lent. Ibid. 

But if the loan is not upon the veffel, but upon the goods 
and merchandize, which muft neceflarily be fold or exchang- 
ed in the courfe of the voyage; then only the borrower, per- 
fonally, is bound to anfwer the contraét ; who, therefore, in 
this cafe, is faid to take up money at refpondentia (which he 
himfelf will anfwer for). Ibid. 

Infurances, being contraéts, the very effence of which 
confifts in obferving the pureft good faith and integrity, are 
therefore vacated by any the leaft fhadow of fraud or undue 
concealment; and, on the other hand, being much for the 
benefit of trade, they are greatly encouraged and protected 
both by the common law and acts of parliament. bid. 

But as a practice had obtained of infuring large fums 
without having any property on board, which were called 
infurances, intere/t or no intereft, and alfo of infuring the 
fame goods feveral times over, both of which were a fpecies 
of gaming, and therefore were denominated wagering poli+ 
cies; it is enacted by the 19 G. 2. e. 37. that all thefe kinds 
of infurance fhall be void; and that no re-infuranceé fhall 
be lawful, except the former infurer fhall be infolvent, a 
‘bankrupt, or dead; and that, in the Eaf India trade, the 
lender of money on bottomry, or at refpondentia, thall alone 
have a right to be infured for the money lent ; and the bor 
rower fhall (in cafe of a lofs) recover no more upon any in- 
furance than the furplus of the property, above the value of 
his bottomry, or re/pondentia bond. 

But different perfons may infure various interefts on the 
fame thing; and each to the whole value. Bur. Mansf. 


494- 

When a fhip has been long miffing, and no advice is had 
of her, the premium runs proportionably high; and, in that 
cafe, thefe words are ufually inferted in the policy, /o/ or not 
iff; and if it fo happens, that at the time of the fube 
{cription the fhip is caft away, yet the infurer fhall be an- 
{werable. 

An infurance of the fhip, tackle, and furniture, againft 
erils of the fea, fire, and other accidents in a voyage fo 
and from fuch a port, and the fhip ftays in the paffage to 
clean and refit, during which time the fails and furniture 
‘ arey 
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are, for fecurity, carried into a ftorehoufe at land, and there 
accidently burned; this doth not make the policy void, but 
the infurers hall be anfwerable. Bur. Mansf. 347. 

But if the lofs happens by the alteration of the voyage, 
or variation of the chance, or other fault of the owner or 
matter of the fhip, the infurer ceafes to be liable. bid. 

Otherwife it is, if the thing be done for juft caufe; asif a 
fhip warranted to depart with convoy, goes out of the 
way in order to have the opportunity of convoy, this is no 
deviation. bid. 

It is eftablifhed upon a principle of convenience, that a 
man fhall not recover more than he has loft. Infurance is 
an indemnity only, in cafe of a lofss; and therefore the 
fatisfaQtion ought not to exceed the lofs. Bur. Mansf. 


Qe 
And if the infured is to receive but one fatisfa€tion, natu- 

tal juftice requires that the feveral infurers fhall all of them 
contribute pro rata, to fatisfy that lofs, againft which they 
have allinfured. hid. 

= Where a man makes a double infurance of the fame 
thing, in fuch a manner that he can recover againft feve- 
ral infurers in diftin& policies a double fatisfa€tion, the 
law fays, that he ought not to recover doubly for the fame 
lofs, but be content with one fingle fatisfaction for it; and 
if the whole be recovered from one, he ought to ftand in the 
place of the infured, to receive contribution from the other 
who was equally liable to pay the whole. Ibid. 

_ Generally, if an infured fhip be taken by the enemy, the 
infured may demand as for a total lofs, and abandon to the 
infurer; but he cannot by abandoning, turn what was in 
its nature an average lofs into a total lofss Bur. Mansf: 
697. 
* Writers and nations differ in opinion with refpe& to the 
change of property by capture of the enemy : fome hold it to 
be as foon as the engagement is over; fome hold that the 
prize muft be brought into fome of the enemy’s ports; 
others, that 24 hours quiet pofleflion by the enemy is the 
criterion; the Ængli/b courts of admiralty, not till after fen+ 
tence of condemnation. But as between infurer and infured, 
the ip is loft by the capture; and the infurer muft in- 
demnify the infured, as to the lofs actually fuftained; and 
he fhall ftand in the place of the infured, in cafe of a re-cap- 
ture or abandonment. Bur. Mansf. 694: 
By 
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` By the 11 G. c. 29. if any owner of, or captain, matter, 
mariner, or other officer, belonging to any fhip, fhall wil- 
fully caft away, burn, or otherwife deftroy the fame, with 
intent to prejudice any perfon that fhall underwrite any 
policy of infurance thereon, or any merchant having goods 
therein; he fhall be guilty of felony without benefit of 
clergy- 


INTENDMENT. The.intent of the parties in deeds 
and other inftruments is much regarded by the law. With 
refpect to wills, lord Coke fays, the intention of the teftator . 
is the pole ftar to guide the judges in the expofition thereof: 
yet fuch intention mutt be colle&ted out of the words, and 
it muft confift with the law. Swinb. 10. The intendment 
fhall fometimes fupply that which is not fully exprefled or 
apparent ; and when a thing is doubtful in fome cafes, in- 
tendment may make it out. Alfo, many things hall be in- 
tended after verdi& ina caufe to make a good judgment; 
but intendment: cannot fupply the want of certainty in a 
charge in an indiGtment for any crime. 2 Haw. 227. 441. 


INTER CANEM ET LUPUM, between the dog and 
the wolf; the twylight : for when the night begins, the dog 
fleeps, and the wolf feeketh his prey. 3 J/?. 63. 


INTERCOMMONING, is where the commons of two 
manors lie together, and the inhabitants of both have, time 
out of mind, depaftured their cattle promifcuoufly in 
either. - 


INTERDICT, is an ecclefiaftical cenfure, whereby the 
divine fervices are prohibited, either to particular perfons, 
or in particular places, or both. And both thefe kinds of inter- 
di& have been frequently exercifed heretofore, upon whole 
villages, towns, provinces, and even kingdoms; till they 
fhould make fatisfaction for injuries done, or abftain from 
injuries they were doing to the church. Lindw. 320. 

In the year 1208, the pope excommunicated king John 
and all his adherents, and put the whole kingdom under an 
interdi&; which began the firt Sunday after Eafler, and 
continued fix years and one month. 

During the time of interdi€t, baptifm was allowed, be- 
caufe of the frailty and uncertainty of life; but the hol 
ichari 
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eucharilt was not allowed, except in the article of death ; 
fo alfo Chriftian burial was denied in any confecrated place, 
except it were done without divine offices. 

But this cenfure hath been long difufed; and nothing of 
it appears in the laws of church or {tate fince the reforma- 
tion. Gibf Cod. 1047. 


INTERDICTED of fire and water, were anciently thofe 
perfons who fuffered banifhment for fome crime; by which 
judgment, order was given that no man fhould receive them 
into his houfe, but fhould deny them fire and water, the two 
neceflary elements of life. 


INTEREST, is vulgatly taken for a term, or chattel real, 
and more particularly for a future term ; in which cafe it is 
faid in pleading, that he is poffefled of the intereft of the 
term (de intereffe termini). But in legal underftanding, it ex- 
tends to eftates, rights, and titles, that a man hath of, in, 
to, or out of lands, for he is truly faid to have an intereft in 
them; and by the gtarit of his whole intereft in fuch lands, 
as well reverfions as poffeflions in fee-fimple fhall pafs. 
1 Inft. 345: 


- INTEREST OF MONEY. Sce Usury: 


INTERLINEATION. When a deed is altered in any - 
material point, either by interlineation, rafure, addition, or 
by drawing a pen through the line, or through the middle 
of any word material, this will vacate the deed, unlefs a 
memorandum be made thereof at the time of the execution 
and atteftation. it Co. 27. 

INTERLOCUTORY JUDGMENTS, are “uch as are. 
given in the middle of'a caufe, upon fome plea, proceeding, 
or default; which is only intermediate, and doth not finally 
determine or complete the fuit. 3 Black. 296. 


INTERPLEADER, bill of, is where a perfon who owes 
adebt or rent to one of the parties in fuit in the chancery, 
but, till the determination thereof, he knows not to which 
of them, defires that they may interplead, that he may be 
fafe in the-payment. In this cafe it is ufual to order the 
money to be paid into court, for the benefit of fuch of the 


parties; to whom, upon hearing, the court fhall decree it to be 
Vo. II. D due ; 
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due: and the plaintiff muft annex an affidavit to his bill 
fwearing, that he doth not collude with either of the parties. 
3 Black. 448. 


INTERROGATORIES, are particular qyeftions des 
manded of ‘witneffes brought in to be examined in a caufe, 
efpecially in the courts modelled by the rules of the civil 
law. And thefe interrogatories muft be exhibited” by’ the 
parties in fuit on each fide ; which are either direc? for the 
party producing them, or counter on behalf of the adverfe 
party; and generally both plaintiff and defendant may ex- 
hibit interrogatories. They are to be pertinent, and only 
to the points neceflary, and either drawn or perufed by 
counfel and figned by them. If the interrogatories are lead- 
ing, fuch as to fay, “ Did you not fee fuch a thing 2” the 
depofition thereupon ought not to be admitted ; for it fhould 
be, “ Did you fee, or did you not fee?” without leaning 
to either fide. The commiilioners who examine witnefles 
upon interrogatories, muft examine only to one interro- 
gatory at a time; and take what comes from the witnefles, 
without afking any impertinent queftions, or putting down 
any nugatory anfwers not relating to the interrogatories. 


INTESTATE, is when a man dies having made no dif- 
pofition of his perfonal eftate by will. In which cafe, by 
the old law, the king was intitled to feize upon his goods, 
as the general truftee of the whole kingdom. Afterwards, 
the king, in favour of the church, granted this prerogative 
to the ordinary; who therefore might feize upon the in- 
teftate’s goods, and give, aliene, or fell them as he pleafed, 
and difpofe of the money to pious ufes, for the benefit of 
the foul of the deceafed. Laftly, the ordinary, by fpecial 
acts of parliament, was required to grant adminiftration of 
the effects of the deceafed to the widow or next of kin; 
who fhall firft pay the debts of the deceafed, and then dif- 
tribute the furp!us amongft the kindred, in the manner and 
according to the proportions directed by the 22 & 23 
C. 2. c..10. commonly called the ftatute of diftribution. 


INTRUSION, is where a tenant for term of life dieth 
feifed of certain lands and tenements, and a ftranger enters 
thereon, after fuch death of the tenant, and before any en- 
try of him in remainder or reverfion. This entry and in- 
terpofition of the ftranger differs from an abatement, in that 

an 
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an dbatenient is always to the prejudice of the Aer or im 
mediate devifee ; an intrufion is always to the prejudice of 
him in remainder or reverfion. The remedy in either of thefe 
cafes may be by entry of the legal owner, without being put 
about to bring his action; for the original entry of the 
wrong doer being unlawful, the law allows this eafy remedy 
by the mére entry of him that hath right, provided that he 
enter without force and violence, and provided that the 
intruder is living, and confequently no defcent caft, for in 
cafe of a defcent, the rightful owner fhall not enter without 
bringing his a€tion. i 

‘In cafe of intrufion into an ecclefiaftical benefice, where 
the intruder gets poffeffion, and holds the fame with force 
and violence, a writ iffues to the fheriff de vt laica amovenda s 
that is, to abate and remove the force; and the writ being 
returned into the king’s bench, the offenders fhall there 
be ‘fined, and reftitution awarded to the party intruded 
upon.’ i 


INVENTORY, is a lift or fchedule of all the goods and 
chattels which a perfon deceafed died poffefled of, with 
their value appraifed by indifferent perfons; which every 
executor or adminiftrator ought to exhibit to the ordinary, 
at fuch time as he fhall appoint. And by the ecclefiaftical 
Jaw, if an executor or adminiftrator, without making att 
inventory, fhall intermeddle himfelf with the goods of the 
deceafed (except in certain cafes, as for the exptnces of the 
funeral, and neceflary prefervation of the goods), he. is 
bound to anfwer to every one of the creditors his whole 
debt. Alfo; it is faid, that every legatee may recover his 
whole legacy; for in fuch cafe the law prefumes, that there 
are fuflicient goods to pay all the legacies, and that the ex- 
ecutor doth fecretly and fraudulently fubtra&t the fame. 
Whereas, otherwife, the executor is prefumed not to have 
any more goods which were the teftator’s, than are defcribed 
in the inventory. And, therefore, if any creditor or lega- 
tary doth affirm, that the teftator had any more goods than 
are comprifed in the inventory, he muft prove the fame; 
otherwife the judge is to give credit to the inventoty, being 
lawfully made. Swinb. 228. 

And in equity, although the not exhibiting an inventory 
is not conclufive evidence of a fufficiency of affets, yet it is 
. a violent prefumption ; and the court always inclines ftrong- 

ly againft an executor or adminiftrator; fince he may at 
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any time: relieve himfelf by.an inventory, if he finds a de- 
ficiency. of affets. 1 Vezey, 75- tosh a 
~. But as to the value of the goods upon the appraifement, 
it is not conclufive, nor very much regarded at the common 
law; for if it is too high, it fhall not be prejudicial to the 
executor or adminiftrator; and if it be too low, it fhall be 
no advantage to him: but the very value found by the jury, 
when it comes in queftion whether the executor hath fully 
adminiftred, or hath affets or not, is that which is binding. 
| Wentw. Execut. 83, 4 ; 


IN VENTRE SA- MERE, i dis mother’s womb, is, 
where a woman is with child at the time of her ‘hufband’s 
death, which child, if born, would be heir to the land of 
the hufband. And the law hath confideration of fuch child, 
on account of the apparent expectation of his birth. For a 
devife to an infant in ventre fa mere is good by way of future 
executory devife. And where a daughter comes into land 
by defcent, the fon born after fhail ouft her and have the. 
jand. : 3 Co. 61. 


è 4 \ 

INVESTITURE, is the giving pofleffion of lands by actuat 
feifin. ‘The ancient feudal inveftiture was, where the vaffal 
on the defcent of lands was admitted in the lord’s court, and 
there received his feifin, in the nature of a renewal of his 
anceftor’s grant, in the prefence of the reft of the tenants : 
but, in after-time’, entering on any part of the lands, or other 
notorious pofieflion, was admitted to be equivalent to the 
formal grant of feifin and inveftiture. 2 Black. 209. 

The manner of grant was by words of pure donation, 
have given and granted: which are fill the operative words 
in our modern infeodations or deeds of feoffment. This 
was perfected by the ceremony of corporal inveftiture, or 
open and notorious delivering of pofleffion in the prefence of 
the other vailals. Jd. 53- 

_ But a corporal inveftiture being fometimes inconvenient, 
a fymbolical delivery of pofleffion was in many cafes anciently 
allowed; by transferring fomething near at hand, in the 
` prefence, of credible witneffes, which by agreement fhould 
terve to reprefent the very thing defigned to be conveyed ; 
and.an oécupancy of this -fign or fymbol was permitted as 
equivalent to the occupancy of the land itfelf. Among the 
Jews, the ceremony was, a man plucked off his fhoe and 
gave it to his neighbour. Among the ancient Goths and 
Gaal Swedes, 
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Swedes, the witneffes extended the cloak of the buyer, 
whilft the f€ller caft a clod of the land into it. With our 
Saxon anceftors, the delivery of a turf was a neceffary fo- 
lemnity. And to this day, the conveyance of many of our 
copyhold eftates is made from the feller to the lord, or his 
fteward, by delivery of a rod or verge, and then from the 
lord to the purchafer by a re-delivery of the fame, in the pre- 
fence of a jury of tenants. 2 Blatk. 313. 


INVOICE, a particular account of merchandize, with its 
value, cuftoms, charges, and the like, fent by a merchant to 
his fa€tor or correfpondent in another country. 


JOCALIA, jewels, or ornaments for ‘women, which 
they peculiarly call their own property. 


` JOINDER IN ACTION, is coupling or joining of two 
ie. 


in a fuit or ation againft another. F. N. 


JOINDER IN DEMURRER, is an iffue joined in matter 
of law. It confeffes the fa& to be true, as ftatéd by the 
oppofite party, but denies that, by the law arifing upon thofe 
facts, any injury is done to the plaintiff, or that the defend- 
ant has made out a fufficient excufe. ‘The oppofite party 
avers it to be fufficient, which is called a joinder in de~ 
murrer; and then the parties are at iffue in point of law. 
3 Black. 314. 


JOINDER OF ISSUE. „An iffue of fa, is where the 
fact only, and not the law, is difputed. “And when he that 
denies or traverfes the fact pleaded by his antagonift, has ten- 
dered the iffue, thus, ‘and this he prays may be inquired 
of by the country,” or, “ and of this he puts himfelf upon 
the country,” it may be immediately fubjoined by the other 
party, “and the faid 4. B. doth the like.” Which done, 

. the iffueis faid to be joined’; both parties having agreed to 
reft the fate of the caufe upon the truth of the fac in 
queftion. 3 Black. 315. 


JOINT ACTIONS. In perfortal actions, feveral wrongs 
may be joined in one. writ; but actions founded upon a 
tort, anda contract, cannot be joined, for they require dif- 
ferent pleas and different procefs. 1 Keb. 847. 1 Vent. 336. 
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JOINTENANTS are, as if a man was feifed-of certain 
lands or tenements, and infeoffeth two, three, or more, ta 
have and to hold to them and their heirs, or leafes to them 
for term of their lives, or for the term of another’s life, by 
force of which feoffment or leafe they are feifed, thefe are 
jointenants. Litt, fect. 277. 

So alfo a jointenancy may be made by fine, recovery, 
bargain and fale, releafe, confirmation, or otherwife, ex- 
cept only by defcent ; whereas an eftate in co-parcenary is 
always by defcent, and an eftate in common is always by 
feveral titles. 1 Inf. 18, 

It is the nature of jointenancy, that he who furviveth {hall 
have the whole. As if there be three jointenants in fee 
fimple, and one hath ifue and dieth; yet they which fur- 
vive {hall have the whole tenements, and the ifue fhall have 
nothing. And if the fecond jointenant hath iffue and dieth, 
yet the third which furviveth fhall have the whole tenements 
to him and his heirs for ever. But otherwife it is of co- 
parceners; for if there be three coparceners, and before any 
partition made, one of them hath iflue and dieth, that 
which belonged to her fhall defcend to her iffue; and if the 
died without iffue, that which belonged to her fhall defcend 
to her coheirs, fo as they fhall have this by defcent, and 
not by furvivor, as jointenants fhall have. Litt, /ec. 280. 

And furvivor holdeth place regularly as well between 
jointenants of goods and chattels in poffeffion, or in right, 
as jointenants of inheritance or freehold. As if a horfe be 
given to two, he who furviveth fhall have the horfe only. 
1 Inf. 182. 

But for the encouragement of hufbandry and trade, it is 
held, that ftock on a farm, though occupied jointly, and 
alfo ftock in a joint undertaking, by way of partnerfhip in 
trade, fhall always be confidered as common, and not as 
joint property; and there fhall be no furviyorfhip therein. 
2 Black, 399- 

Jointeryants muft have one and the fame intere/f; one 
jeintenant cannot be intitled to one period of duration or 
quantity of intereft in lands, and the other to a different ; 
one cannot be tenant for life, and the other for years; one 
cannot be tenant in fee, and the other tenant in tail, 
2, Black. 181, 

They muft alfo have an unity of #if/es their eftate muft be 
created by one and fhe fame act or grant; it cannot arife 
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by defcent or a&t of law, but merely by purchafe or acqui- 
fition by the at of the party. Tid. 

- There muft alfo be an unity of time: their eftates muft 
be vefted at one and the fame period, as in cafe of a prefent 
eftate made to two perfons, or a remainder in fee after a | 
particular eftate ; in either cafe they are jointenants. of this 
prefent eftate, or this vefted remainder. fhid. 

Alfo there muft be an unity of pofeffion; they each of 
them have the entire poffeflion, as well of every parcel, as 
of the whole. They have not, one of them a {eifin of one 
half or moiety, and the other of the other moiety ; neither 
can one be exclufively feifed of one acre, and his compa- 
nion of another; but each hath an undivided moiety of the 
whole, and not the whole of an undivided moiety, 2 Black. 
182. 

So livery of feifin to one is livery of feifin to them both; 
the entry of one is the entry of them both; rent referved 
to be paid to one, fhall enure to them both. But by con- 
ftruction of the ftatute of Weftminfler, 2. c. 22. one join- 
tenant may have an action of waite againit the other; and 
by the 4 An. c. 16. jointenants may have aétions of account 
againft each other. 2 Black. 182, 3. 

Jointenants mutt jointly implead, and be jointly impleaded 
by others; which property is common to them and co- 
parceners. 1 Inf. 180. Ba i oni 
_ Jointenants may make partition, or one party may by the 

ftatute of the 31 H. 8. ¢. 1. and 32 H, 8, ¢..32. compel 
the other to make partition; which muft be by deed: that 
is to fay, all the parties muft by deed a€tually convey and 
affure to each other the feveral eftates, which they are to 
take and enjoy feparately. 2 Black. 324. 
- And by the 8 & 9 W. c. 31. an eafier method of. car- 
rying on the proceedings on a writ of partition, of lands 
held either in jointenancy, parcenary, or tenancy in com- 
mon 18 marked out, than had been provided by the common 
law. 2° Black. 189. 

If one jointenant alienes and conveys his eftate to a third 
perfon, the jointenancy is fevered, and turned into tenancy 
in common; though, till partition made, the unity of pof- 
felon continues. Buta devife of one’s fhare by will is no 
feverance of the joint eftate; for the will doth not take ef. 
feet till after the death of the teftator, and by fuch death 
the right of the furvivor hath accrued, and is already vefted, 
2 Black. 185, 6, 
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A JOINTURE, ftrictly fpeaking, fignifies a joint eftate, 

limited to both hufband and wife; but, in common accept= 
ation, it extends alfo to a fole eftate, limited to the wife 
only, and may be thus defined: wz. a competent livelihood 
of freehold for the wife of lands and tenements, to take 
effeét, in profit or poffeffion, prefently after the death of 
the hufband; for the life of the wife at leaft. 2 Black. 
137: ’ 
t the ftatute of the 27 H. 8. c. 10. if a jointure be 
made to the wife, it is a bar of her dower, fo as fhe fhall 
not have both jointure and dower. And to the making of 
a perfect jointure within that ftatute, fix things are to be 
obferved: 1. Her jointure is to take effe& prefently after 
her hufband’s deceafe. 2. It muft be for the term of her 
own life, or greater eftate. 3. It muft be made to her- 
felf, and to no other for her.. 4. It muft be made in fa- 
tisfation of her whole dower, and not of part of her dower. 
g. It muft either be expreffed or averred to be in fatis- 
faction of her dower. 6. It may be made either before or 
after marriage. 1 Inf. 32. 

A jointure hath a great advantage over dower in one 
refpect: the jointrefs may enter without any formal pro- 
cefs; whereas no {mall trouble, and a very tedious method 
of proceeding, is neceffary to compel a legal affignment of 
dower. 2 Black. 139. 

Notwithftanding her dower or jointure, the wife fhall 
have all her chattels real, and bonds again, unlefs her huf- 
band altered the property in his life-time: alfo her pro- 
portion of chattels real and perfonal, upon an adminiftration 
and diftribution, if the hufband dies inteftate.. 1 Inf. 351. 


JOKELET, yokelet, a little farm, fuch as requires a {mall 
yoke of oxen to till it. 


JOUR, Fr. a day. So journal, a day-book, or. diary. 
Journeyman, a perfon in trade who works for another by 
the day, 


PSO FACTO, in the ecclefiaftical law, is a cenfure of 
excommunication immediately incurred for divers offences : 
but this is not to be fo underftood as to condemn any perfon 
without a lawful trial; but he muft firft be found guilty in y 
the proper court, and then the law gives this judgment. ; 


IRELAND. 
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IRELAND. At the time of the conqueft of Freland by 
king Hen. 2. the Irifh were governed by what they called 
the Brehon law, fo ftyled from the Irifh name of judges, 
who were denominated Brehons; but king Jobn, in the 
twelfth year of his reign, introduced the Englith laws: and 
the Irifh method of paling acts of parliament was then 
nearly the fame as in England.: But in the tenth year of 
Hen. 7, Six Edward Poynings being then lord deputy, cer- 
tain ftatutes were made (which from him were called Poy- 
nings laws), one of which enacts, that before any parlia- 
ment be fummoned or holden, the chief goyernor and 
council of Ireland fhall certify to the king the confiderations 
and caufes thereof, and the articles of the aéts propofed to 
be paffed therein; and that after the king in his council of 
England fhall have confidered, approved, or altered the faid 
acts or any of them, and certified them back under the great 
feal of England, and fhall have given licence to fummon 
and hold a parliament, then the fame fhall be fummoned 
and held; and therein the faid aéts fo certified, and no 
other, {hall be propofed, received, or rejeéted.—But the 
ufage now is, that bills are often framed in either houfe, 
under the denomination of heads for a bill or bills; and in 
that fhape they are offered to the confideration of the lord 
lieutenant and privy council; who, upon fuch parliamentary 
intimation, or otherwife upon the application of private 
perfons, receive and tranfmit fuch heads, or rejet them 
without any tranfmiflion, to England. 1 Black, 99. 

Where a debt is contracted in England, and a bond is 
taken for it in Ireland, it fhall carry Ivith intereft; for it 
muft be confidered as referable to the place where it is 
made: but if it were a fimple contract debt only, it ought 
to carry Englifh intereft, the variation of place in this cafe 
making no difference. 2 Atk. 382. 

Juftices of the peace in England may tranfmit a perfon 
offending againft the Irith law, in order to his being fent 
over. Str. 848. ; 


ISSUE, is a fingle, certain, and material point i/wing out 
of the allegations and pleas of the plaintiff and defendant ; 
confifting regularly of an affirmative and negative, to be 
tried by a jury. 1 Inf. 126. 

It is twofold ; general, and /pecial : 

The general iffue is, what traverfes, thwarts, and denies 
at once the whole declaration, without offering any fpecial 
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matter whereby to evade it; and it is called the general 
Hue, becaufe, by importing an abfolute and general denia 
of what is alleged in the declaration, it amounts at once 
to an iffue ; that is, a fact affirmed on one fide, and denied 
on the other: as when, to a trefpafs, the defendant pleads 
not guilty. 3 Black. 305. 

Special, is that whereby the defendant doth not wholly 
deny the charge alleged againft him, but means to palliate 
the charge, and apprize the court and the oppofite party of 
the nature and circumftances of the defence; as, in aflault 
and battery, where the defendant pleads, that the plaintiff 
ftruck firft. | Id. 

‘But of late, the courts in fome inftances, and the legif- 
lature in many more, have permitted the general ifue to be 
pleaded, and allowed the /pecia/ matter to be given in evi- 
dence at the trial. Jd. 305, 6. J 

A feigned ifue, is that whereby an action is brought for 
a feigned caufe, by confentof the parties, to determine fome- 
difputed right, without the formality of pleading, and there~ 
by to fave much time and expence in the decifion of a caufe. 
3 Black. 452. 


JUDGMENT, is the fentence of the law, pronounced by 
the court, upon the matter contained in the record. And 
it may be given in the four following refpects: 1. Upon 
default; as if the defendant puts in no plea at all to the 
plaintiff’s declaration. — 2. By confefhon; where the des 
fendant acknowledges the action, which is often done by 
confent of both parties, with a ftay of execution till a cer- 
tain time, to fave charges, where the action is juft; as in 
cafe of an action of debt, it is ufual for a debtor (in order 
to ftrengthen a bond creditor’s' fecurity) to execute a war- 
rant of attorney to confefs a judgment; which judgment, 
when confefled, is conclufive. 3. Upon demurrer; as 
when the defendant in an a€tion of debt pleads a bad plea 
in bar, and the plaintiff demurs in law upon it, and the 
court gives judgment for the plaintiff to recover his debt, : 
cofts, and damages. But if it were in an action on the 
cafe, a writ of inquiry of damages muft be awarded hefore 
judgment on the demurrer. 4. On trial of the iffue; where 
the court gives damages without writ.of inquiry. Wood. 
b. 4. c- 4. 3 Black. 397. 

And as in an aétion on the cafe, fo a judgment in tref- 
pafs, covenant, or the like, is not a perfect judgment un» 
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til writ of inquiry of damages taken out and executed upon 
it, of which notice is to be given:to the defendant, and of 

the time of execution. But in an aétion of debt, it is a 
perfect judgment as foon as figned, and there needs no writ 
of inquiry. 2 Lill. Abr. 105, 

Judgments are either interlocutory or final : 

Interlocutory judgments are fuch as are given in the middle 
of a caufe, upon fome plea, proceeding, or default, which 
is only intermediate, and doth not finally determine or com- 
plete the fuit; as upon dilatory pleas, where the judgment 
in many cafes is, that the defendant fhall anfwer over; that 
is, put in a more fubftantial plea. Id. 396. 

Final judgments are fuch as at once put an end to the 
action, by declaring that the plaintiff hath either intitled 
himfelf, or hath not, to recoyer the remedy he fues: for. 
3 Black. 398. 

By the ftatute of frauds, 29 C. 2. c. 3. judgments, as 
againft purchafers of lands bona fide for valuable confider- 
ation, {hall relate only to the time they were figned, and 
not (as before the faid aĉ) to the firft day of the term, or 
the day of the return of the original, or filing the bail; and 
writs of execution of the defendant’s goods fhall bind the 
property only from the time that the writ is delivered to 
the fheriff; who fhall, upon receipt of the writ, indorfe 
the time when he received it. 

And for the better difcovery of judgments in the courts: 
at Weftminfler, there is a particular method of entering the 
fame directed by the4 & 5 W. c. 20. And no judgment, 
not fo entered, fhall affe&t any lands or tenements as to 
purchafers or mortgagees, or have any preference again{t 
heirs, executors, or adminiftrators, in their adminiftration: ` 
of their anceftors, teftators, or inteftates eftates. 

_ The courfe for one to acknowledge a judgment for debt 
is, for him that doth acknowledge it, to give a general 
warrant of attorney to any attorney, or to fome particular 
attorney of that court where the judgment is to be acknow- 
ledged, to appear for him at his fuit, againft the party who 
is to haye the judgment acknowledged unto him, and there- 
upon-to confeis judgment for the fum demanded, together 
with cofts of fuit. 

In the afen term, 15 C. 2. it was ordered by the court: 
of king’s bench, that an officer thall not take any warrant 
$p confels a judgment of any perfon in his cuftody, unlefs an 
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attorney for the defendant is prefent, and fubfcribes his 
name to fuch warrant. 3 Salk. 212. 

And, E. 4 G. 2. the court, taking notice of great incon+ 
veniences following from holding a warrant to confefs judg- 
ment by one in cuftody to be good if any attorney (though 
for the oppofite party) was prefent, made a rule, that, for 
the future, there fhall be an attorney prefent on the behalf 
of the defendant. Str. go2. . 

An ation of covenant brought, and an interlocutory 
judgment that he {hall recover; before final judgment, the 
defendant dies, and his executor confefles a judgment to a 
bond creditor; he may plead this in bar to a fcire facias on 
the action of covenant. 2 Atk. 386. 


JUNCARE, to ftrew rufhes ; as was of old the cuftom of 
accommodating churches, and the very bedechamber of 
princes. 


JUNCARIA, a place where rufhes grow. 1 Inf. 5. 


JURATS, jurati, (jurats,) are in nature of aldermen for 
the government of many corporations, 


JURIDICAL DAYS, days in court, on which the law is 
adminiftered, 


JURISDICTION, is an authority or power which a man 
hath to do juftice in caufes of complaint brought before him. 
The courts and judges at Weffminfer have jurifdi€tion all 
over England; and are not reftrained to any county or 
place: but all other courts are confined to their particular 
jurifdiGtions; which, if they exceed, whatever they do is 
erroneous. 2 Lill. Abr. 120. 

There are three forts of inferior jurifdi€tions: 1. To hold 
pleas, which is the loweft, and the party may either fue there, 
or in the king’s courts. 2. The cognizance of pleas; and by 
this, a right is vefted in the lord of the franchife to hold 
pleas; and he is the only perfon that can take advantage of 
it, by claiming his franchife. 3. An exempt jurifdi€tion y 
as, where the king grants to fome city, that the inhabit- 
ants fhall be fued within their city, and not elfewhere,’ 
3 Salk. 79... «- E - 
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` Inferior jurifdi€tions cannot be intended, but they muft 
be properly fet out. Bur. Mansf. 2244. 

On a plea to the jurifdition, it muft be fhewn what 
other court has jurifdi€tion. 1 Vez. 202. 


JURIS UTRUM, is a writ that lies for the fucceeding 
incumbent of a benefice, to recover the lands or tenements 
belonging to the church, which were aliened by his prede- 
ceffor: and it is fo called, in like manner as moft of the 
other writs in the regifter, from certain words in the writ 
refpeting the fpecial matter for which the writ is brought. 


JURORS : 

1. Antiquity of trial by jury. Trial by jury is the Englith- 
man’s birthright; and is that happy way of trial, which, 
notwithftanding all revolutions of times, hath been continued 
beyond all memory to this prefent day ; the beginning where- 
of no hiftory fpecifies, it being contemporary with the 
foundation of this ftate, and one of the pillars of it both as 
to age and confequence. Trial per pais, 3. 

2. How many to be returned. Upon a grand jury there 

may be, and ufually are, more than 123 but if there be 
twelve affenting, though others diffent, it is not neceflary 
for the reft to agree: but, upon a trial by a petit jury, it 
can be by no more, nor lefs, than. 12, and all affenting to the 
verdi. 2 Hales Hif. 161. 

3. By whom to be returned, Generally, the return of 
jurors belongs to the office of the theriff; but if the sheriff 
be not an indifferent perfon, as if he-be a party in the fuit, 
or be related either by blood or affinity to either of the par- 
ties, he is not then trufted to return the jury; but the 
venire {hall be dire€ted to the coroners of the county. If 
any exception lies to the coroners, the venire fhal! be dire@= 
ed to two clerks of the court, or two perfons of the county 
named by the court, and fworn; and thefe two, who 
are called <lifors, or electors, fhall, indifferently, name the 
jury; and their return is final, no challenge being allow~ 
ed to their array. 3 Black. 354. 
` 4i Summons. Every fummons of jurors fhall be made by 
the fheriff or his officer fix days before at leaft; in Wales 
eight days; and in the counties palatine, fourteen days; 
fhewing to the perfon fummoned, the warrant under feal of 
the office ; and if he is abfent, the officer fhalt leave under 
his hand notice thereof with fome perfon inhabiting in his 
dwelling houfe. 7 to" 8 W. c 32. bat 
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© ge Special jury. Special juries were origiridlly inttoduéed 
in trials at bar, when the caufes were of too great nicety 
for the difcuflion of ordinary freeholders, or where the the- 
riff was fufpedted of partiality, though not upon fuch:ape 
parent caufe as to warrant an exception to him: he is, in 
fuch cafes, upon motion in court, and a rule granted there- 
upon, to attend the prothonotary, or other proper officer, 
with his freeholders’ book, and the officer is to take indife 
ferently 48 of the principal freeholders,. in the prefence of 
the attornies on both fides; who are each of them to ftrike 
out 12, and the remaining 24 are returned upon the panel 
By the ftatute 3 G. 2. c. 25. either party is intitled, upon 
motion, to have a fpecial jury ftruck upon the trial of any 
iffue, as well at.the affifes as at bar; he paying the ex- 
traordinary expénce, unlefs the judge will certify (in. pura 
fuance of the ftatute 24 G. 2. c. 18.) that the caufe required: 
{fuch fpecial jury.: 3 Black. 357. i 

6. Common jury... A common jury is one returned by the 
fheriff, according to. the directions of the ftatute 3 G: 2. 
c. 25. which appoints that the fheriff fhall not return a fepa= 
rate panel for every feparate caufe, but one. and the fame 
panel for every caule to be tried at the fame aflifes, contain= 
ing not lefs than 48 jurors, nor more than 725. and that their 
names, being written on tickets, fhail be put into a box or 
glafs, and when each caufe is called, 12 of thefe perfons 
whofe names fhall be firft drawn out of the box, fhall be 
fworn of the jury. Jd. 358. 

7. Jury of view. Incafe a view of the place in queftion 
fhall be thought neceflary by the court, fix or more of the 
jurors returned, to be agreed on by the parties, or named 
by a judge or other proper officer of the court, {hall be ap- 
pointed by fpecial writ of habeas corpora or diftringas, to have 
the matters in queftion fhewed to them by two perfons named 
in the writ; and then fuch of the jury as have had the view, 
or fo many of them as appear, fhall be fworn on the in- 
queft, previous to any other jurors. 4 An. c. 16. 3 G, 2. 
Co 25+ 

8. Challenge. Challenge of jurors is of two kinds; either 
to the array, by which is meant the whole jury as it ftands 
arrayed in the panel, or little fquare pane of parchment on 
which the jurors names are written; or tothe polls, by 
which are meant the feveral particular perfons or, heads of 
the array. 1 Inf. 156. 158. 

Challenge to the array, is in refpe& to the bias, par- 
tiality, or default of the theriif, coroner, or other officer that 
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made the return. If the theriff or other officer be of kindred 
to either party, or if any one or more of the jury be returned 
at the denomination of either party, this is a good caufe of 
challenge tothe array. 1 Inf, 156. J 

Challenge to the polls, is in refpe& of particular jurors; 
as, if fuch juror be interefted in the caufe, if he hath taken 
money of either party, if he hath been convicted of an in- 
famous offence, and in a variety of other inftances. 

Where the challenge again{t a juror is in refpet of par- 
tiality, the validity thereof fhall be referred to the deter- 
mination of triers, whofe office it is to decide whether the 
juror be favourable or unfavourable. If the challenge be 
made before any jurors are fworn, the court {hall chufe the 
triers; if two are fworn, they fhall try; and if they try one 
indifferent, and he be: fworn, then he and the two triers 
hall try another ; and if another be tried indifferent, and he be 
fworn, then the two triers ceafe, and the two that are fworr 
onthe jury fhall try the reft. The trier’s oath is, “ You 
«c thall well and truly try, whether 4. B. ftand indifferent 
*¢ between the parties to this ifue: So help you God.” 
1 daft. 158. 1 Salk. 152. 

If the array be challenged, it lies in the difcretion of the 
court how it thall be tried; fometimes it is done by two 
coroners, and fometimes by two of the jury returned. 
2 Hales Hift 275. ` 

A juror may himfelf be examined on oath of wir dire, 
{veritatem dicere,) with regard to fuch caufes of challenge 
as are not: to his difhonour or difcredit; but not with regard 
to any crime, or any thing which tends to his difgrace or dif- 
advantage. 1 dnf. 158. 

In criminal cafes, or at leaft in capital ones, a -peremptory 
challenge is allowed to the prifoner without fhewing any 
caufe: but this peremptory challenge fhall not be allowed to 
the, king; for it is provided by the 33 Ed. 1. /.-4. that he 
who challenges a juror for the king, fhall thew caufe, and 
the truth thereof fhall be inquired into’by the court. How- 
ever, it is held, that the king need not aflign his  caufe of 
challenge till ali the panel is gone through, and unlefs 
there cannot be'a full jury without the perfons fo challenged. 
In. cafe of treafon or felony, the prifoner, by the common 
law, might peremptorily challenge 35; which was ‘under the 
number of three juries; and in cafe of treafon, the law con- 
tinues fo ftill; but in cafe of murder and other felonies, the 
fatute 22 fen, 8. c. 23. reduced the number to 20; but if 
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the patty challenges above that number, he fhall not have 
judgment of death, but his challenge fhall be over-ruled, 
and he fhall be put upon his trial. 2 Haw. 413. 2 Hale’s 
Hifl. 270. ; 

9» Tales. If by means of challenges, or other caufe, a 
fufficient number of unexceptionable jurors doth riot appear 
at the trial, either party may pray a Za/es; that is to fay, a 
fupply of /uch men as are returned on the firft panel, in 
order to make up the deficiency. Thefe tales-men (tales dé 
circumfiantibus) may be returned of the perfons prefent 
in court; and, at #i/ prius, they fhall be returned out of the 
other panels returned to ferve at the fame affifes. 7 & 8 W. 
Ee 32. 

a Verdc. After the evidence given upon the`iffue, thé 
jury ought to be kept together, without meat or drink, fire 
or candle, unlefs by permiffion of the judge, ‘till they are all 
unanimoufly agreed : if they eat or drink, or have any eat 
ables about them, without confent of the court, and before 
verdict, it is fineable; and if they-do fo at his charge for 
whom they afterwards find, it will-fet-afide the verdict : 
alfo, if they fpeak with either of the patties or their agents, 
after they are gone’from the bar, or if they receive any frefh 
evidence in private, or if to prevent difputes they caft lots 
for whom they fhail find; any of thefe circumftances will 
intirely vitiate the verdict. 3 Black. 375. 

After they are agreed, they may, in caufes between pdrty- 
and party, if the court be rifen, give a private verdict to the 
judge out of court; and then they may eat and drink; and 
the next morning in-open court they may cither affirm, or 
alter, their private verdi@t, and that which is given in court 
fhali ftand. 1. Jnft..227. f 

Sometimes, -if there arifes in the cafe ariy difficult matter 
of law, the jury will find a /pecial verdiét, wherein they 
ftate the naked fats as they find them to be proved; con- 
cluding, conditionally, that if upon the whole matter ‘the 
court {hall be of opinion that the plaintiff had caufe of a€tion, 
then they find for the plaintiff; if otherwife, then for the 
defendant. 3 Black. 377+ 

Another method. of finding the matter fpecially, is when 
the jury find a verdi& for the plaintiff, fubje& neverthelefs 
to the opinion of the judge, or the court above, on a /pecial 
cafe ftated by the counfel on both fides, with regard to a 
matter of law; which-has this advantage over a {pecial ver- 
diét, that it is attended with much lefs expence, and obtains 
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a fpeedier decifion; but it has this difadvantage, that if either 
of the parties is diffatisfied with the judgment of the court or 
judge upon the point of law, they are precluded hereby from 
the benefit of a writ of error. 3 Black. 378. 

But in both thefe inftances, the jury may, if they think 
proper, take upon themfelves to determine, at their own 
hazard, the complicated queftion of fact and law; and, 
without either fpecial verdi&t, or f{pecial cafe, may find a 
verdict abfolutely either for the plaintiff or defendant. Id. 

In criminal cafes, which touch life or member, the jury 
cannot give a private verdict; but they may give a /pecial 
verdi€t, if they think fit, fetting forth all the circumftances 
of the cafe, whether (for inftance) on the facts ftated, it be 
murder, manflaughter, or no crime at all. But, if they give 
a general verdict, and it be apparently wrong, or contrary 
to the dire€tion of the judge, yet they are not punifhable for 
it by the judge; but the court of king’s bench hath fome- 
times fet afide a verdi€t which found a prifoner guilty, con- 
trary to evidence, and ordered a new trial; but in no cafe 
hath a new trial been granted when the prifoner was 
acquitted. 


JUS PATRONATUS, is a commiffion from the bifhop, 
dire€ted ufually to his chancellor and others of competent 
learning ; who are to fummon a jury of fix clergymen, and 
fix laymen, to inquire into and examine who is the rightful 
patron of a church. And this is, when the church is become 
litigious by the prefentation of two feveral patrons of their 
clerks to a void church within the fix months. In this cafe, 
the bifhop may, if he pleafes, fufpend the admitting either 
the one clerk or the other, and fuffer lapfe to incur, without 
‘awarding a jus patronatus ; but upon requett of either party, 
patron, or clerk, he muft award it: and then, if he admits 
the clerk according to the verdiét found, and certificate of 
the commiffioners, he fecures himfelf from being a difturber, 
though the right in a guare impedit fhall be afterwards found 
for the other. +3 Black. 246. 


JUSTICES OF THE PEACE, are perfons appointed by 
the king’s commiffion to keep the peace; unto which office 
is annexed a power to hear and determine offences. : 

The eftate fufficient to qualify a juftice of the peace, muft 
be 100/. a year, clear of all deductions; of which he muft 
make oath before he atts. 
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He muft alfo, before he aéts, take the oath of offices 
which is ufually done before fome perfons in the country, by 
virtue of a dedimus poteftatem out of chancery. 

Sheriffs, coroners, and attorneys, may not act as juftices 
of the peace. 

The power, office, and duty of this magiftrate, extends to - 
an almoft infinite number of inftances, fpecified in fome 
hundreds of aéts of parliament, and every year accumulating. 

The commiffion of the peace doth not determine by the 
death of the king, nor until fix months after, unlefs fooner 
determined by the fucceflor : but, before his death, the king 
may determine it; or may put out any particular perfon; 
which is moft commonly done by a new commiflion, leaving 
out fuch perfon’s name. 


JUSTICE-SEAT, is the higheft court of the foreft, being 
always holden before the chief juftice im eyre, or chief itiner= 
ant judge, capitalis jufticiarius in itinere,.or his deputy, to 
hear and determine’ all trefpaffes within the foreft, and all 
claims of franchifes, liberties, and privileges, and all pleas 
and caufes whatfoever therein arifing. It may alfo proceed 
to try prefentments made in the inferior courts of the foreft, 
and to give judgment upon the convictions that have been 
made in the fwainmote courts. It may be held every third 
year. This court may fine and imprifon, being a court of 
record; and a writ of error lies to the court of king’s bench» 
2 Black. 72. 


JUSTICIES, is a writ direGed to the theriff to do jyfice 
in a plea of trefpafs vi et armis, or of any fum above 40s. in 
the county court; of which he hath not cognizance by his 
ordinary power. It is in the nature of a commiflion to the 
fheriff; and is not returnable. 4 In/?. 266. 


JUSTIFICATION, ju/tificatic, is a maintaining or fhow- 
ing good reafon in court why one did fuch a thing which he 
is called to anfwer. Broke. 





KAL 
ates: toll money paid fordoading or unloading goods 
Aat a key or wharf. 
KALENDAR MONTH, confifts of 30 or 31 days, (ex- 
cept February, which hath but 28, and in leap-year 29 days,) 
according 


w 


KIN $i 


accordirig to the kalendar; twelve of which months make a 
year. 16 Cl 2t 0.73) 24 G. a: ce. a3. 25° Giave 305 


KARL; Sax: a feryant or perfon employed in hufbandry. 
Hence the place where they inhabited was often denominat= 
ed Carleton: fo hufcarl, a houfehold or domettic fervant. 


KEELAGE, a privilege to demand money for the bottom 
of fhips refting in a port or harbour, 


KIDEL, a dam or open wear in a river, with a loop or 
harrow cut,in it, accommodated for the laying of weels or 
other engines to catch filh: 2 Jn. 38: 


` KIDNAPPING, is the forcible abduction or ftealing away 
of man, woman, or child, from their own country, and 
fending them itito another ; which, by the civil law, was 
punifhed with death, and undoubtedly is a very heinous and 
grievous crime, as it robs the king of his fubjedt, banifhes a 
man from his country, and may, in its confequences, be 
produdtive of the moft cruel and difagreeable hardfhips ; and 
therefore, by our law, is punifhable by fine, imprifonment, 
and pillory: And alfo the ftatuter1 G12 W. c: 7. though 
principally intended againft pirates, hath a claufe that extends 
to prevent the leaving of fuch perfons abroad, as are thus kid- 
napped, or fpirited away; by enacting, that if any captain 
of a merchant veffel fhall (during his being abroad), force 
any perfon on fhoré, of wilfully leave him behind, or refufe 
to bring home all fuch men as he carried out, if able 
and defirous to return, he fhall fuffer three months im- 


prifonment. 


KING. By ftatute 35 Hen: 8: c: 3. the king’s ftyle and 
title were declared to be, “ Henry the eighth, by the grace of 
& God, king of England, France, and Ireland, defender of the 
te faith, and of the church of England, and alfo of Ireland, in 
t earth the fupreme head.” And the fame are enacted to be 
and continue for ever united andannexed to the imperial crown 
of this realm. Which laft werds [of the church of England, 
and alfo of Ireland, in earth the fupreme head], are what 
feem to be under{tood in the “elas apna ftyle of the king, 
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as it is flow commonly expreffed, “ defender of the faith, 
s and fo forth.” 

By one of the acts of fettlement of the crown at the re- 
volution, 1 W. c. 6. it is required, that every king or queen 
who fhall fucceed to the imperial crown of this realm, fhall, 
at their refpećtive coronation, take the following oath, to be 
adminiftered by one of the archbifhops or bifhops. 

_ The archbithop fhall fay, Will you folemnly promife and 
fwear, to govern the people of the kingdom of England and the 
dominions thereunto belonging, according to the ftatutes in par- 
liament agreed on, and the laws and cuftoms of the fame? ‘The 
king fhall fay, Z folemnly promife fo to do. 

Archbifhop: Will you, to your power, caufe law and juftice in 
mercy to be executed in all your judgments? The king fhall 
anfwer, J will. 

Archbifhop: Will you, to the utmoft of your power, maintain 
the laws of God, the true profeffion of the gofpel, and proteftant 
reformed religion, eftablifoed by law? And will you preferve unto 
the bifoops and clergy of this realm, and to the churches committed 
to their charge, all fuch rights and privileges, as by law do 
or fball appertain to them, or any of them? The king fhall 
anfwer, AL this I promife to do. After this, laying his hand 
upon the holy gofpels, he fhall fay, The things which I have 
here before promifed, I will perform and keep; So help me God : 
and fhall then kifs the book. 


And by 1 W. Jef. 2. c. 2. Whereas the late king Fames 
the fecond, by the afliftance of divers evil counfellors, 
judges, and minifters employed by him, did endeavour to 
fubvert and extirpate the proteftant religion, and the laws 
and liberties of this kingdom 5 

1. By affuming and exercifing a power of difpenfing with, 
and fufpending of laws, and the execution of laws, without 
confent of parliament : 

2. By committing and profecuting divers worthy prelates, 
for humbly petitioning to be excufed from concurring to the 
faid affumed power : 

3. By iffuing and caufing to be executed a commiflion 
under the great feal, for ereCting a court called, The court of 
commiffioners for ecclehaftical caufes : 

4. By levying money for, and to the ufe of the crown, by 
pretence of prerogative, for other time, and in other manner, 
than the fame was granted by parliament : 
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5. By raifing and keeping a ftanding army within this 
kingdom in time of peace, without confent of parliament, 
and quartering foldiers contrary to law: 

6. By caufing feveral good fubjects, being proteftants, to 
be difarmed, at the fame time when papifts were both armed 
and employed, contrary to law: 

7. By violating the freedom of election of members to 
ferve in parliament: 

8. By profecutions in the court of king’s bench, for mat- 
ters and caufes cognizable only in parliament; and by divers 
other arbitrary and illegal courfes : 

9: And whereas of late years, partial, corrupt, and un- 
qualified perfons have been returned and ferved_on juries 
in trials, and, particularly, divers jurors in trials for high 
treafon, which were not freeholders: 

10. And exceflive bail hath been required of perfons com- 
mitted in criminal cafes, to elude the benefit of the laws made 
for the liberty of the fubjeéts : 

11. And exceflive fines have been impofed, and illegal and 
cruel punifhments inflicted : 

12. And feveral grants and promifes made of fines and 
forfeitures, before any conviction or judgment againft the 
perfons upon whom the fame were to be levied: 

All which, are utterly contrary to the known law, ftatutes, 
and freedom of this realm: 

Therefore, the lords {piritual and temporal, and commons, 
in parliament aflembled, do, for vindicating their ancient 
rights and liberties, declare, 

1. That the pretended power of fufpending laws, or the 
execution of laws, by regal authority, without confent of 
parliament, is illegal, 

2. That the pretended power of difpenfing with laws, or 
the execution of laws, by regal authority, as it hath been 
aflumed and exercifed of late, is illegal. 

3- That the commiflion for erecting the late court of com- 
miffioners for ecclefiaftical caufes, and all other commif- 
fions and courts of like nature, are illegal and pernicious. 

_4- That levying money for, or to the ufe of the crown, 
by pretence of prerogative, without grant of parliament, for 
longer time, or in other manner, than the fame is or {hall be 
granted, is illegal. 

5- That it isthe right of the fubjects to petition the king ; 
and all commitments and profecutions for fuch petitioning, 
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6, That the raifing or keeping a ftanding army within the 
kingdom in time of peace, unlefs it be with confent of par- 
lidment, is againft law. i 

4. That the fubje&ts, which are proteftants, may have 
arms for their defence, fuitable to their conditions, and as 
allowed by law, y 

8. That election of members of parliament cught to be 
free. 

g. That freedom of fpeech, and debates or pleadings in 
parliament, ought not to be impeached or queftioned in any 
court or place out of parliament. 

10. That exceflive bail ought not to be required, nor ex~ 
ceflive fines impofed, nor cruel and unufual punifhments ins 
ficted. 

11, That jurors ought to be duly impanelled and returned, 
and jurors which pafs upon men in trials for high treafon, 
ought to be freeholders. : 

12. That all grants and promifes of fines and forfeitures 
ôf particular perfons before conviction, are illegal and 
voi . 

13. And that, for redrefs of all grievances, and for the 
amending, ftrengthening, and’ preferving of the laws, parlia- 
ments ought to be held frequently. i 

And they do claim, demand, and infift upon all and 
fingular the premifes, as their undoubted rights and 
liberties. : i 

By the articles of the union of the two kingdoms of England 
and Scotland, all papifts, and perfons marrying papifts, are 
for ever excluded from the imperial crown of Great Britain ; 
and, in fuch cafe, the crown fhall defcend to fuch perfon 
being a proteftant, as fhould have inherited the fame, in 
cafe fuch papift, or perfon marrying a papift, were naturally 
dead, 5 dn, c 8. © 


KING’s BENCH, is the fupreme court of common law 
in the kingdom; and is fo called becaufe the king ufed for- 
merly to fit there in perfon, the ftyle of the court being ftill 
before the king himfelf. It confifts of a chief juftice, and 
three other judges, who are, by their office, the’ principal 
coroners and confervators of the peace. 3 Black. 41. 
This court keeps all inferior jurifdiétions within the 
bounds of their authority, and may either remove their pro- 
ceedings to be determined here; or prohibit their progrefs 
ge -below. 
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below. It fuperintends all civil corporations in the kingdom: 
it commands magiftrates and others to do what their duty 
requires, in every cafe where there is no fpecific remedy: 
it prote&ts the liberty of the fubje&t, by fpeedy and fum- 
mary interpofition: it takes cognizance both of criminal 
and civil caufes; the former, in what is called the crown 
fide or crown office; the latter, in the plea fide of the 
court. Id. 42. ' 

On-the plea fide, it hath cognizance in all pleas by bill, 
for debt, detinue, covenant, account, and of all actions on 
the cafe, either upon promifes, fcandalous words, fpecial 
nufances, trover, and converfion, on penal ftatutes, and all 
other perfonal actions, againft any perfon fuppofed to be in 
the cuftody of the marfhal, as every one fued here is fup- 
poled to be, , Wood. b. 4. e. 1. 

The crown fide takes cognizance of all treafons, felonies, 
mifdemeanors tending to the breach of the peace, or oppref= 
fion.of the fubject ; and of all caufes profecuted by way of ine 
diment, inquifition, or information. Into this office, in- 
dictments from all inferior courts may be removed by cer- 
tiorari. Inquifitions of felo de fe, and of homicide by mif- 
adyenture, are certified hither 9f courfe. Hence alfo ifue 
attachments for difobeying rules or orders. Jd. 

It is alfo a court of appeal; into which may be removed, 
by writ of error, all determinations of the court of common 
pleas, and of all inferior courts of record in England; and to 
which a writ of error lies. alfo from the court of king’s bench 
in Ireland: and from this court lies an appeal by writ of 
error into the houfe of lords, or the court of exchequer 
chamber, as the cafe may happen, according to the nature 
of the fuit, and the manner in which it has been profecuted. 
3 Black. 43. 


KING’s SILVER, otherwife called a poff-fine, is a fum of 
money paid to the king in the court of common pleas, for a 
licence granted to levy a fine of lands, tenements, or here- 
ditaments; and this muft be compounded for at the rate of 
ten fhillings for every five marks of land; that is, three 
twentieth parts of the fuppofed annual value. 


KNAVE, Sax. anciently a fervant; as fcildknapa, the 
fervant who carried the knight’s fhield; his efquire, or 
_ armour bearer. s 
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. KNIGHT, is the next perfonal dignity after the nobility. 
Of knights there are feveral orders and degrees: the firft in 
rank of precedence, are knights of the garter ; inflituted by 
king Ed. 3. in the year 1344. Next follows a knight ban- 
!neret, who, by fome ftatutes, is ranked next after barons; 
and his precedence, before the younger fons of vifcounts, 
was confirmed to him by order. of king James the firft, in 
the tenth year of his reign: but in order to intitle himfelf to 
this rank, he muft have been created by the king in perfon 
in the field, under the royal banner, in time of open war 3 
otherwife, he ranks after baronets, who are next in order of 
precedency. Next follow knights of the bath, inftituted by 
king Hen. 4. and revived by king George the firft: they are 
fo called from the ceremony of bathing, the night before their 
creation, ‘The laft order are knights bachelors, who though 
they are the loweft, yet are the moft ancient order of knight- 
hood; for we have an inftance of king A/fred’s conferring 
this order on his fon Athelfan.. 1 Black. 403. Thefe are 
fometimes called knights of the chamber, being fuch as are 
made in time of peace, and fo called becaufe knighted in the 
king’s chamber, and natin the field. 2 Inf. 666. 

Knights are in Latin called eguites aurati: aurati, from the 
gilt fpurs they wore; and eguites, becaufe they always ferv- 
ed on horfeback, 

They are alfo in our law called milites, becaufe they form- 
ed a part, or indeed the whole, of the royal army, in virtue of 
their feudal tenures. 1 Black. 404. 


KNIGHT’s FEE, was anciently fo much inheritance in 
land, as was fuflicient to maintain a knight ; which, in the 
reign of king Hen. 2. being eftimated at 20/. a year, may, 
by the continual decreafe in the value of money, be now. 
reckoned at about 400 /. a year. Every man poflefled of fuch 
eftate was ‘obliged to be knighted, and attend the king in 
his wars, or pay a pecyniary fum in lieu thereof, called 
efcuage, matt 


KNIGHT’s SERVICE, Upon the Narman conqueft, all 
the lands in the kingdom were divided into knight’s fees, in 
number above 60,000. And for every knight’s fee, a 
knight (miles), or foldicr, was bound to attend the king in 
his wars for 40 days in a year; in which fpace of time, 
before war was reduced to a fcience, the campaign was 
generally finifhed, and a kingdom either conquered or victo- 
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rious. By this means the king had, without any expence, 
an army of 60,000 men always ready at his command. If 
a man held-only half a knight’s fee, he was only bound to at- 
tend 20 days, and fo in proportion. 

This tenure by knight’s fervice drew after it, aids, relief, 
primer feifin, wardfhip, marriage, fines for alienation, and 
efcheat. 

But this perfonal fervite in procefs of time degenerated. 
into pecuniary commutations or aids; and, at laft, the military 
part of the feudal fyftem was abolifhed at the reftoration, by 
the ftatute of 12 C. 2. c..24. 1 Black. q10. 2 Black. 62. 


_ KNIGHTS HOSPITALLERS, were an order of knights 
that had their name from an ho/pital erected at Ferufalem, for 
the ufe of pilgrims coming to the holy land, and dedicated 
to St. John Baptift. They were afterwards called knights of 
St. John of Jerufalem. Their firft bufinefs was to provide 
for and protect fuch pilgrims as came to that hofpital. 
Afterwards, being driven out of the holy land, they fettled 
chiefly at Rhodes ; and were there called knights of Rhodes; 
and, after the lofs of Rhodes, they came to Malta, where they 
now refide, and are therefore called knights of Malta, 
Divers of them came into England in the year 1100; and, in 
procefs of time, they obtained fo great wealth, and honours, 
and exemptions, that their fuperior was the firft lay baron, 
and had a feat amongit the lords in parliament. 


KNIGHTS OF THE SHIRE, were fo called becaufe 
anciently they were to be real knights; and ftill the form of 
. the writ runs, that they be knights girt with the fword. 
But now, by feveral ftatutes, notable efquires may be chofen; 
and their qualification is to be determined according to the 
value of the eftate, which is not to be lefs than 6o00/. a 
year. 


KNIGHTS OF THE THISTLE, are an order of knights 
in Scotland ; who wear a green ribbon over their fhoulders, 
and are otherwife honourably diftinguifhed. 


KNIGHTS TEMPLARS, were inftituted in the year 
4118, and were fo called from having their firft refidence in 
fome apartments adjoining to the temple at Ferufalem. Their 
employment was to guard the roads for the fecurity of pil- 
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grims in the holy land. They came. into England pretty 
early in the reign of king Stephen ; and. increafed fo much in 
_wealth, that they were thought dangerous, and too power- 
ful: and in the year 1312, that.order was diflolved. 





LAC 
jA, is a narrow flip of paper or parchment, affixed 
to adeed or writing hanging at or out of the fame; and 


an appending feal is called a label, And in heraldry it is the 
badge of the eldeft houfe or branch of a family. 


LABOUR, is the foundation of property. Bodily labour, 
beftowed upon any fubje@ which before lay in common to 
ll men, is univerfally allowed to give the faireft and moft 
reafonable title to an exclufive property therein. 2 Black. 5, 


LACE. By 3.G.3. c 21. & 5 G. 3. Ce 48. no perfon 
{hali import any lace, not made in Great Britain, on pain of 
200l., and forfeiture of the fame, which may be feifed by 
the officers of the cuftoms; and perfons in whofe cuftody 
the fame fhall be found, or who fhall fell or expofe the fame 
to fale, or conceal with intent to prevént the forfeiture there- 
of, fhall be fubjeé to the like penalty, „And by 19 G. 3, 
c- 49. difptites between ‘mafters and their workmen in the 
bone and thread lace manufacture, may be determined by 
one juftice of the peace, : i 

LACHES, fromthe French. Jofcher, laxare, or lafche, 
ignavus, idle; in our law fignifies flacknefs, or negligence: > 
and probably it may be an old Englith word; for when we 
fay there is /aches of entry, it is all oneas if it were faid, there 
isa lack of entry; and in this fignification it is ufed in 
T Infl. 146, Litt. f. 136, : i 

In the king there can be no laches or negligence, and 
therefore no delay will bar his right. : 1 Black. 247. 
`. No laches fhall be adjudged in the heir within age; and 
regularly laches {hall not bar either infants, or femes covert, 
for not entry or claim, to avoid.defcents: but laches thall be 
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accounted in them for non-performance of a condition ans 
nexed to the ftate of the land. 1 Infl. 146. 


LAGA, Sax. law: fo laghday, a law day, or day when 
the courts are open. Lageman, a lawful man; as fpoken of 
a juryman, or witnefs, 


LAGAN, is where goods are Aing or funk in the fea, and 
tied to a cork or buoy in order to be found again, 


LAIRWITE, lecherqwite, legergeldum, from /echer, a whore» 
mafter, and wite; or geld, a tribute, was a fine anciently 
inflited in the temporal courts for fornication or adultery, 
and paid to the king, or to the lord of the manor if recovers 
ed of his tenants in the court baron, 


LAND, in legal fignification, comprehends any ground, 
foil, or earth whatfoever; as meadows, paftures, woods, 
moors, waters, marfhes, furze, and heath : it includes alfo, 
mefluages (that is, houfes), tofts (that is, places where 
houfes once {tood), mills, caftles; and other buildings; for 
in conveying the land, the buildings pafs with it, >x Inf. 4. 

Water is confidered under the notion of land, in refpect 
only of the land that lies underneath it; and may be fued for 
under that name; as’ fo many acres of land covered with 
water. 2 Black. 18, 

Land hath an indefinite extent, upwards as well as down- 
wards. Cujus eff folumy ejus eff ufque ad celum, is the maxim 
of the law, upwards; therefore no man may ere any build- 
ingor the like, to overhang another's land : and downwards, 
whatever is in a direct line between the furface of any land, 
and the center of the earth, belongs to the owner of the fur- 
face, as is every 'day’s experience in the mining countries, 
So that the word /and includes not only the face of the earth; 
but every thing under it, or over it. Jd, à 


LANDLORD and tenant; Sce DISTRESS, 


LAND TAX hath fucceeded into the place of the ancient 
fifteenths and fubfidies'; and the annual land tax ats are 
framed in many refpects after the manner of the ancient 
fubfidy as. ` ) 

We meet with the payment of ififteenths as far back as the 
Ratuto of magna charta; in the conclusion whereof, the 
i parliament 
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parliament grants to the king, for the conceffions by him 
therein made, a fifteenth part of all their moveable goods. 

This taxation was originally fet upon the feveral indi- 
viduals. Afterwards, to wit, in the eighth year of Edward 
the third, a certain fum was rated upon every town, by | 
commiflioners appointed in the chancery for that purpofe, 
in like manner as commifhioners are now appointed by the 
feveral land tax ats for carrying the faid aéts into execu- 
tion; which commiffioners rated every town at the fifteenth 
part of the value thereof at that time, and their taxation 
was recorded in the exchequer; and the inhabitants rated 
themfelves proportionably for their feveral parts, to make 
up the general fum upon the whole townfhip. This fif- 
teenth amounted in the whole to 29,000/. or near there- 
abouts. 

But as the neceflities of government multiplied, and the 
values of things increafed, this fifteenth was infufficient for 
the occafions of the public; and thereupon the number of 
fifteenths was augmented to two or three fifteenths. Which 
fill proving defeCtive, another and quite different taxation 
was fuperadded, namely, the /uifdy; which was an aid to 
be levied of every fubje& of his lands or goods, after the 
rate of 4s. in the pound for lands, and 2s. 8d. for goods. 
And, accordingly, in the ancient fubfidy aéts, there is firft 
a grant of fo many jifteenths, and then the grant of a 
fubfidy. 

Thefe jifteenths were certain, as hath been faid, from the 
time of the eighth of Edward the third; but the /ubfidy was 
uncertain, and amounted anciently to about 70,000/.; and 
a fubfidy of the clergy at the fame time (including the mo- 
nafteries) was 20,000/. In the 8 Eliz. a fubfidy amounted 
to 120,000/. In the 40 Eliz. it was not above 78,000/. 
Afterwards it fell to 70,aQ0/.3 and, by reafon of a loofe 
and uncertain way of affefling the fame, kept continually 
decreafing, until the parliament found it neceflary to change 
the method of taxation; and, in the time of the long par- 
liament, certain fums were fixed upon the feveral counties ; 
which courfe of taxation ftill continues. 


LAPSE, /ap/us, is a flip or departure of the right of pre- 
fenting to a void benefice, from the original patron neg- 
leGting to prefent within fix months next after the avoid- 
ance. Whence it is commonly faid that fuch benefice is in 
lapfe, or lapfed, whereunto he that ought to prefent hath, 
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omitted or flipped his opportunity. And, in fuch cafe, the 
patronage doth devolve from the patron to the bifhop, from , 
the bifhop to the archbifhop, and from the archbifhop to 
the king. 

The term or fpace in which title by lapfe accrues fuc- 
ceflively is fix months; which, being of ecclefiaftical cog- 
nizance, is to be computed, by the kalendar, at one half 
year, and not accounting twenty-eight days to the month; 
and the day on which the church becomes void, is not to 
be taken into the account. 2 Infl. 360. 

If the bifhop be both patron and ordinary, he fhall not 
have a double time allowed him to collate in: and if, upon 
lapfe, the bifhop doth not immediately collate his clerk, 
and the patron prefents, though after the fix months are 
lapfed, yet his prefentation is good, and the bifhop is bound 
to inftitute the patron’s clerk. So if the bithop fuffers the 
prefentation to lapfe to the archbifhop, the patron has the 
fame advantage, if he prefents before the archbifhop hath 
filled up the benefice. 2 Black. 277. 

If the benefice becomes void by death, or ceflion through 
plurality of benefices; the patron is bound to take notice at 
his peril; for thefe are matters of equal notoriety to the 
patron and ordinary ; but in cafe of a vacancy by refignation, 
or canonical deprivation, or if a clerk prefented be refufed 
for infufficiency, thefe being matters of which the bifhop 
alone is prefumed to be cognizant, here the law requires 
him to give notice thereof to the patron, otherwife he can- 
not take advantage of the lapfe. 2 Black. 278. 

There is no lapfe from the king; and therefore if the 
king negleét to fill up the vacancy, there is no remedy but 
by the ordinary fequeftring the profits of the church, and 
appointing a clerk to ferve the cure. Gib/. 770. 

_ A donative doth not go in lapfe; but the ordinary may 
compel the patron by ecclefiaftical cenfures to fill up the 
vacancy. But if the donative hath been augmented by the 
governors of queen Annes bounty, it will lapfe in like 
manner as prefentative livings. 


LAPSED LEGACY, is where the legatee dies before 
the teftator; or where a legacy is given upon a future con- 
tingency, and the legatee dies before the contingency hap- 
pens. As if a legacy be given to a perfon when he attains 
the age of twenty-one years, and the legatee dies before 
that age; in this cafe, the legacy is a loft or lapfed legacy, 
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and fhall fink into the .refiduum of the perfonat ite: 
2 Black. 513. 


LARCENY, /atrocinium, isthe felonious and fraudulent 
taking away of the perfonal goods of another; which goods, 
if they are above the value of 12 d. it is called grand larceny 5 
if of that vahie, or under, it is petit larceny: which two 
{fpecies are diftinguithed in their punifhment, but not other- 
wife. 4 Black. 229. : 

To make the offence felony, there muft be a felonious ins 
tention ; and therefore it fhall not be imputed to a mere mif= 
take or mifanimadverfion; as where a perfon breaks open 
a door, in order to execute a warrant, which will not juttify 
fuch a proceeding, for in fuch cafe, there is no felonious 
intention; for it is the mind that makes the taking of an= 
other’s goods to be felony, or a bare trefpafs only. The 
moft common difcovery of a felonious intent, is where the 
party doth it fecretly, or being charged with the fact, denies 
it: but this is not the only criterion of criminality; for in 
cafes that may amount to larceny, the variety of circum- 
ftances is fo great, and the complications thereof fo mingled, 
that it is impoflible to recount all thofe which may evidence 
a felonious intent; therefore they muft be left to the due 
and attentive confideration of the court and jury. 1 H. H: 
599; Ae 5 . 
And as there muft be a felonious iitention,. fo alfo there 
muft be an aétual taking; for all felony includes trefpafs: 
from whence it follows, that if the party be guilty of no 
trefpafs in taking the goods, he cannot be guilty of felony in 
carrying them away: And from this ground it hath been 
holden, that one who finds the goods which I have loft, and 
converts them to his own ufe, with intent to fteal them, is 
no felon; and much more one who has the actual poffeflion 
of my goods by my delivery for a fpecial purpofe, as a cars 
rier who receives them ih order to carry them to a. certain 
place ; or a taylor who has them in order to make me a fuit 
of cloaths; or a friend who is intrufted with them to keep 
for my ufe: thefe cannot be faid to fteal them by embezzling 
them afterwards, . But if a carrier opens a pack, and takes 
out part of the goods, or a-weaver who has received yarn to’ 
work, or a miller who has corn to grind, take out part there- 
of with intent to fteal it, it is felony. 1 Haw. 89. i 

And there muft be not only a taking, but alfo a carrying 
away: But to make it come within this defcription, any the 
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leagppemoning of the thing taken from the place where it 
as before, is fufficient for this purpofe, though it be not 
quite carried off. And upon this ground, the gueft, who 
having taken off the fheets from his bed, with an intent to 
{teal them, carried them into the hall, and was apprehended 
beforeshe could get out of the houfe, was adjudged guilty of 
larceny: fo alfo was he, who having taken an horfe in a 
clofe, with an intent to fteal him, was apprehended before 
he could get him out of the clofe. 1 Haw. 93. 

Alfo this felonious taking and carrying away muft be of 
the perfonal goods of another. For if they favour any thing 
of the realty, it cannot be larceny by the common law: 
and therefore they ought not to be any way annexed to the 
freehold : therefore it is no larceny, but a bare trefpafs, to 
fteal corn or grafs growing, or apples on a tree; but it is 
larceny to take them being fevered from the freehold; as 
wood cut, grafs in cocks, ftones dug out of the quarry, and 
this, whether they are fevered by the owner, or even by the 
thief himfelf, if he fever them at one time, and then come 
again at another time and take them. 1 Haw. 93. But by 
{pecial ftatutes, many things belonging to the freehold; 
being not merely perfonal goods, are brought within 
the offence of larceny, and made felony without benefit o 
clergy. fi 

The law which fixes the boundary between grand and 
petty larceny, making it capital to {teal above the value of 
12d. is as ancient as the reign of king Edward the firt, at 
which time the fum of 12d, in filver, was equal to 35. of 
our prefent money weight, and equal to 40s. or more, in the 
yalue of any thing to be purchafed by it. And therefore, 
juries are ufually inftructed by the court to find the value, 
not according to the ftrit nominal value as it is with 
us at this day, but reafonably according to the ancient 
ftandard, ` 


LARDARIUM, the larder or place where the lard or 
meat were kept. The tenants of feveral manors were bound 
to carry falt or other provifions from the place where they 
were purchafed to the Jord’s larder. And /ardarium feems 
to have been a rent paid by way-of commuting for the faid 
fervice. Lardarius regis, was the king’s larderer, or clerk of 
the kitchen, 
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LASTAGE, a cuftom or duty for goods in à market 
or fair, fold by the /44#; as corn, wool, herrings, and fuch 
like. 


LATHE, /eda, leth, (Sax. lethe,) is a large part of a 
, county, being an intermediate divifion between a fhire and 
an hundred, containing (as in Kent) about three or four 
hundreds. In fome of the ancient grants of immunities, 
was freedom from fuit to the county, leth, and hundred 
courts; which /eth court is probably no other than what 
is now, with a very little variation, called the court leet. 


LATITAT, is a writ whereby a man is originally called 
to anfwer in a perfonal aGtion in the king’s bench; having 
its name upon a f{uppofition that the defendant doth lurk and 
lie hid, and cannot be found in the county of Middlefexe 
(in which the faid court is holden), to be taken there, but is 
gone into fome other county, and therefore requiring 
the fheriff to apprehend him in fuch other county. 
Fe N. B. 78. 


LATROCINUM. An immunity de Jatrocino was a pri- 
vilege of non-attendance at the courts which had fole jurif- 
diction of robbery within fuch diftri&. 


LAVATORIUM, a laundry or place to wath in; applied 
to fuch a place in the porch or entrance of cathedral 
churches, where the priefts and other officiating members 
were to wath their hands, before they proceeded to the di~- 
vine fervice. 


LAUNDE, a Jawan, or open field without wood. 


LAW, in its moft general and comprehenfive fenfe, figni- 
fies a rule of action; and is applied indifcriminately to 
all kinds of action, whether animate or inanimate, rational 
or irrational. ‘Thus we fay, the laws of motion, of gravita- 
tion, of optics, or mechanics, as weli as the law of nature 
and of nations. And it is a rule of aétion, which is pre- 
{cribed by fome fuperior, and which the inferior is bound to 
obey. 1 Black. 38. 
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a LLAWING of dogs, is the cutting off the claws of the 
fore-feet of dogs in the king’s forefts, to prevent them from 
courfing and taking the deer. 


LAW PROCEEDINGS of all kinds, are to be in the 
Englith language, 4 G. 2. c. 26. 5 G.2. c. 27. Except 
known abbreviations and technical terms. 6 G.2. c. 14. 


LAW SPIRITUAL, Kx /piritualis, is the ecclefaftical law, 
allowed by our laws where it is not againft the common law, 
nor the ftatutes and cuftoms of the kingdom; and, regularly, 
according to fuch ecclefiaftical or {piritual laws, the bifhops, 
and other ecclefiaftical judges, proceed in caufes within their 
cognizance. Co. Litt. 344. 


LAWYER, isacounfellor, or one learned in the law. 


LAZARET, a place appointed wherein quarantine is to 
be performed by veffels and perfons coming from infected 
countries. 


LEASES. 
1. Of leafes in general, by the common law. 
2. Of leafes of bodies corporate and others, by flatutes 


1. Of leafes in general, by the common law. 

1. A leafe is properly a conveyance of any lands or tene- 
ments, (ufually in confideration of rent, or other annual re- 
compence,) made for life, for years, or at will; but always 
for a lefs time than the leffor hath in the premifes: for if it 
be for the whole intereft, it is more properly an affignment 
than a leafe. 2 Black. 317. 

2. In allleafes there muft be a leffor and leffee. He that 
demifes or lets to farm, is the leflor (vulgarly called the 
landlord); and he unto whom it is demifed or let, is the lef- 
fee, commonly called the tenant. Wood. b. 2. c. 3. 

3. By the ftatute of frauds, 29 C. 2, c. 3. all interefts 
of freehold, or terms for years, not put in writing, and fign- 
ed by the parties, or their agents authorized in writing, fhall 
have no greater effect than as eftates at will; except leafes 
not exceeding three years from the making ; whereof the rent 
seferved fhall be two thirds of the value of the thing demifed. 

4. The words to make a leafe are; demife, grant, and ta 

farm let. 1 Infl. 45. 
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g. Regularly, in every leafe for years, the term muft havé 
a certain beginning, and a certain end. But although there 
appear no certainty of years in the leafe, yet if by reference 
it may be made certain, it fufficeth: as if <. leafe his land 
to B. for fo many years as B. hath in the manor of Dales 
and B. hath then a term in the manor of Dale for ten years 5 
this is a good leafe by 4; te B. of the land of 4. for ten years. 
Ibid. 

So if 4 man make a leafe for twenty-one years, if fuch an 
one fo long live, this is a good leafe for years, although the 
life is uncertain. Ibid. 

But if a parfon make a leafe of his glebe, for fo many 
ears as he fhall be parfon there, this cannot be made cer- 
tain by any nieaitsi for nothing is more uncertain than the 
time of death. But if he make a leafe for three years, and 
fo from three years to three years, fo long as he fhall be par- 
fon, this is a good leafe for fix years, if he continue parfon fo 
long ; firft for three years, and after that for three years, and 
for the refidue uncertain. Ibid. 

6. If a leafe be made, bearing date (for inftance) the 26th 
of May, to have and to hold;for twenty-one yedis from the date, 
or from the day of the date, it fhall begin on the 27th day of 
May; but if it be to have and to hold from the making 
thereof, or from thenceforth, it fhall begin on the day on 
which it is delivered; for the words of the leafe are not of 
any effect till the delivery. 1 In/f. 46. 

So if the habendum be for the term of twenty-one years, 
without mentioning when it fhall begin, it fhall begin 
from the delivery, for there the words take effet. Ibid. 

If the iridenture of leafe bear a date which is impofhible, 
as on the 3oth of February; if in this cafe the term be limit- 
ed to begin from the date, it fhall begin from the delivery, as 
if there had been no date at all. bid. 

4. If a man referve a rent generally, without fhewing to 
whom it fhall go, the fame fhall go to his heirs, becaufe they 
have the reverfion. 1 Inf. 47. é 

Yea, if he referve a rent to him and his executors, yet his 
executors fhall not have it, but it fhall end by his death; 
for the rent is incident to the reverfion. bid. 

So if the rent be referved to the leffor, his heirs and af- 
figns, then fhall all the affigns of the reverfion enjoy the 
fame. bid. 

8. In a leafe for years, there needs no livery of feifin to 
be made to the leflee; but he may enter when he oe by 
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force of the fame leafe. But ina leafe for life, whereby a 
freehold paffeth, there muft be livery of feifin, Litt. f. 59. 


2. Of leafes of bodies corporate and others, by flatute. 


By the common law, many perfons might make leafes for 
years, or for life or lives, at their will and pleafure, which 
now cannot make them firm in law. And fome perfons may 
ttow make leafes for years, ot for life or lives, (obferving 
due inéidents,) firm and good if law, which by the common 
law they could not do. And this, by virtue of divers atts of 
parliament, one of whichis called the enabling, and the reft 
difabling, ox reftri€tive, ftatutes. 1 Inf. 44. 

Before thefe ftatutes, bifhops, with confirmation of the 
dean and chapter, mafter and fellows of any college, deans 
and thapter, mafter or guardian of any hofpital and his bre- 
thren, parfon or vicar, with confent of the patron and ordi- 
nary, archdeacon, prebendary, or any other body politic, 
fpiritual and ecclefiaftical, obferving the proper requifites, 
might have made leafes for lives or years, without limitation 
oritint. And fo might they have made gifts in tail, or eftates 
in fee, at their will and pleafure ; whereupon great decay of 
divine fervice and other inconveniences enfued; and there- 
fore they were difabled and reftrained by the faid acts to 
make any fuch eftate or conveyance. But there are excepted 
out of the faid aéts, leafes for three lives or twenty-one years, 
under divers provifions and limitations. For at this day, there 
are three kinds of perfons who may make leafes for three lives 
or twenty-one years, viz, Firft, any perfon feifed of an eftate 
tail in his own right. Secondly, any perfon feized of an 
eftate in fee fimple, in right of his church. Thirdly, any 
hufband and wife feifed of any eftate of inheritance in fee 
fimple in the wife’s right, or jointly with her. Ibid. 

All thefe are made good by the ftatute of 32 H. 8. c. 28. 
which enableth them thereunto, and is therefore called the 
enabling ftatute. But to the making good of fuch leafes by 
the faid ftatute, feveral things are neceflarily to be obferved : 
As, 1, The leafe muft be by indenture; and not by deed poll, 
or by parol. 2. It muft begin from the making, or day of 
the making, and not at any greater diftance of time. 3. If 
there be any old leafé in being, it muft be firft abfolutely fur- 
rendered, or be within a year of expiring. 4. It muft be either 
for twenty-one years, or three lives; and not for both. 5. ‘It 
muft not exceed the term of three lives, or twenty-one years, 
but may be for afhorter term. 6. It muft be of lands and tene- 
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ments moft commonly letten for twenty years laft paft; fo 
that if they have been let for above half the time (as eleven 
years out of the twenty), either for life, for years, at will, or 
by copy of court roll, it is fufficient. 7. The moft ufual and 
cuftomary rent, for twenty years paft, muft be referved yearly 
on fuch leafe. 8. Such leafes muft not be made without 
impeachment of wafte. 2 Black. 319. 

But a paron and vicar are excepted out of this ftatute, and 
therefore as to this matter they continue as they were before; 
and, confequently, if either of them make a leafe for three 
lives, or twenty-one years, it muft alfo be confirmed by pa- 
tron and ordinary. 1 Inf. 44. 

Next follows the di/abling ftatute, 1 El. c. 19. (made for 
the benefit of the fucceffor,) which enaéts, that all grants, by 
archbifhops and bifhops (including even thofe confirmed by 
the dean and chapter), other than for the term of twenty-one 
years or three lives from the making, or without referving the 
uful rent, fhall be void. But concurrent leafes, if confirmed by 
the dean and chapter, are held to be valid within this ftatute, 
provided they do not exceed (together with the leafe in being) 
the term permitted by the at. 2 Black. 320. 

Next comes the ftatute 13 Æl c. 10. explained and enforced 
by the 14 Æl c. 11 & 14. 18 El. c. 11. and 43 El. é: 29. 
which extend the reftri€tions laid by the 1 Æ/. c. 19. on bi- 
fhops, to certain other inferior corporations, both fole and 
aggregate. From laying all which together, we may collect, 
that all colleges, cathedrals, and other ecclefiaftical or elee- 
mofynary corporations, and all parfons and vicars, are re- 
ftrained from making any leafes of their lands, unlefs under 
the following regulations: 1. They muft not exceed twenty- 
one years, or three lives, from the making. 2. Thecuftomary 
rent, or more, muft be yearly referved thereon. 3. Houfes 
_ in corporations, or market towns, may be let for forty years, 
provided the leffee be bound to keep them in repair. 4. Where 
there is an old leafe in being, no concurrent leafe fhall be 
made, unlefs where the old one will expire within three years. 
g. Noleafe fhall be made without impeachment of wafte. Ibid. 

Concerning thefe reftri€tive ftatutes, there are two obfer- 
vations tobe made. Firft, that they donot, by any conftruc- 
tion, enableany perfons tomake fuch leafesasthey were by com- 
mon law difabled to make: therefore, a parfon or vicar, though 
he is reftrained from making longer leafes than for twenty- 
one years, orthree lives, even with theconfent of patron and or- 
dinary, yet is not enabled to make any leafe at all, fo as to bind 
his fucceflor, without obtaining fuch confent. Secondly, that 

though 


VESE A 69 


though leafes contrary to thefe aéts are declared void,yet they 
are good againft the /efor during his life, if he be a fole cor- 
poration; and are alfo good againft an aggregate corporation 
fo long as the head of it lives, who is prefumed to be the moft 
concerned in intereft; for the aét was intended for the bene- 
fit of the fucceffor only ; and no man fhall make an advantage 
of his own wrong. Ibid. 

With regard to college leafes, by the 18 &/. c. 6. one third 
of the old rent fhall be referved in wheat at 6s. 8d. a quarter, 
or malt at 5s.; or the leffees fhall pay for the fame according 
to the price that wheat and malt fhall be fold for, in the mar- 
ket next adjoining to the refpective colleges, on the market 
day before the rent becomes due. 

By feveral ftatutes, if any beneficed clergyman be abfent 
from his cure above eighty days in any one year, all leafes 
made by him of the profits of fuch benefice fhall be void 
except in the cafe of licenfed pluralifts, who may demife the 
living on which they are non-refident to their curates only. 
2 Black. 322. 


LEASE AND RELEASE, is a conveyance of right or in- 
tereft in lands or tenements, which inlaw amounts to a feof- 
ment. 1 Inf. 207. 

It was invented to fupply the place of livery of feifin, and 
is thus contrived: A /ea/e, or rather bargain and fale, upon 
fome pecuniary confideration, for one year, is made by the 
tenant of the freehold to the leffee or purchafer, which vefts 
in the faid purchafer the ufe of the term for a year; and then 
the ftatute of ufes, 27 H. 8. c. 10. immediately transfers the 
ufes into pofleflion. He, therefore, being thus in poffeflion, 
is capable of receiving a relea/e of the freehold and reverfion; 
and, accordingly, the next day, a releafe is granted to him. 
2 Black. 339- 

In the leafe for a year, or any fuch term, there muft be the 
words bargain and fell for money ; and five fhillings, or any 
other fum, though never paid, is a good confideration, where- 
upon the lefiee or bargainee is immediately in pofleflon with- 
out actual entry. If only the words demife, grant, and to farm 
det, are ufed, in that cafe the leflee cannot accept a releafe of 
the inheritance, until he hath a€tually entered, and is in pof~ 
fefion. 2 Lill. Abr. 435. 


LEATHER. By feveral ftatutes, regulations are made 
for the tanning and manufaCturing of leather; and by the 
phe} 27 Ga 


70 LEE 

27 G. 3. ¢. 13, a duty is laid upon all hides and fkins import- 
ed, and drawbacks allowed on the exportation thereof. And 
alfo feveral duties are impofed on hides and fkins tanned in 
Great Britain, of what kind foever, as fet forth in fchedules 
annexed to the faid aét. And by the 28 G. 3. c. 37- further 
regulations are made refpecting the faid duties, which are to 
be under the management of the officers of excife. 


LECHER WITE, /zirwite, a fine on lechers ; that is, on for- 
nicators, or adulterers; which was anciently affefled in the 
temporal courts, and paid to the king. 


LECTURERS, in feveral churches in London and other 
places, are appointed as afliftants to the rectors or vicars. 
"They are commonly chofen by the veftry, or chief inhabitants, 
and are ufually the afternoon preachers. ‘There are alfo one 
or more leéturers in moft of the cathedral churches; and 
many leéturefhips have likewile been founded by the donation 
of private perfons. n 

By the act of uniformity, 13 & 14 C. 2. c. 4. lecturers 
art to be licenfed by the ordinary; and every lecturer, upon 
the firk le@ure day in every month, fhall, before his lecture, 
read the common prayers and fervice for that day, on pain of 
being difabled : and if he fhall preach any leCture during fuch 
difability, he fhall fuffer three months imprifonment in the 
common gaol. 


LEET (leth, lethe, lathe, ) is of Saxon original, and feemeth 
to be no other than the court of the /athe, as the county court 
is that of the county. For in ancient times, the counties were 
fubdivided into lathes, rapes, wapentakes, hundreds, and the 
like. And the fherif twice a year performed his ¢oura, or per- 
ambulation, for the execution of juftice throughout the county. 
Afterwards, this power of holding courts was granted to di- 
vers great men within certain diftri€ts. And from hence 
thefe courts, holden within particular parts of the county, 
have defcended unto us without variation, under the name of 
the Leet, leth, or lathe courts. 

The court leet isa court of record, having the fame jurif- 
diction within a particular precin€t, which the fheriff’s tourn 
hath in the county. 

For the leet, or view of frankpledge, was by the king, for 
the eafe of the people, divided and derived from the tourn; 
who did grant to the lords, to have the view of the tenants 
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and refiants within their manors, fo as that they fhould have 
J . . 
the fame juftice that they had before in the tourn, done unto 
them at their own doors, without any charge or lofs of time, 
2 Inf. 71- 

The intention hereof for keeping the king’s peace was, that 
every freeman at his age of twelve years, (excépt peers, cler- 
gymen, and tenants in ancient demefne,) fhould in the leet, 
if he were in any leet, take the oath of allegiance to the king ; 
and that pledges or fureties fhould be found for his truth to the 
king, and to all his people, or elfe to be kept in prifon. Id. 73., 

‘It is not neceflary, that a juryman in the leet fhould have 

‘any qualification by eftate, but any perfon happening to be 
prefent, or riding by the place where it is holden, may, for 
want Gf jurors, be compelled by the fteward to be fworn. 
2 Haw. 69. 

The conftables of common right are to be chofen and fworn 
in the leet or tourn. Id. 62. ` 

A court leet is fo far intrufted with the keeping of the peace 
within its own precin&, that the fteward of it may by re- 
cognizance bind any perfon to the peace who fhall make an 
affray in his prefence, fitting the court ; or may commit him 
to ward, either for want of fureties, or by way of punifhment, 
without demanding any fureties of him, in which cafe he 
may afterwards. impofe a fine according to his difcretion. 
2 Haw. 4. > 

This court hath cognizance of a great number of offences, 
both by the common law, and by ftatute ; as, for in{tance, tip- 
ling in alehoufes ; affaults, whereby bloodfhed enfues ; bakers; 
common barators ; bawdy houfes; deftroyers of ancient boun- - 
daries ; brewers ; butchers; eftrays, waifs, and treafure trove 5 
hedge breakers; negleéters of hue and cry; innholders; mil 
lers; common nufances; want of ftocks and common pound ; 
negle€ting watch and ward; and many others by particular 
ftatutes. Wood. b. 4. c. 1. 

The lord of the leet ought to have a pillory and tumbrel ; 
and for want thereof, he may be fined and his liberty 
feifed. But the ftocks are to be provided at the charge of 
the town. Id. 

The lord of common right may diftrain for a fine or amerce- 
ment in the leet, and may fell the diftrefs, but he cannot im- 
prifon for it; and this isthe only court that can fine and not 
imprifon. Id. 

The jurors in the leet may receive indi€tments of felony, 
but they cannot hear and determine them, but muft fend them 
to the gaol delivery, if the offenders be in cuftody; or remove 
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them by certiorari into the king’s bench, that procefs may 
be made upon them to outlawry. 2 Hale’s Hif. 71. 

But the bufinefs of the leet hath declined for many years, 
and is now moftly devolved on the quarter feffions. 


LEGACY. 

. Legacy, what. 

. Lapfed legacy. 

. Legacy, how recoverable. 

- In what cafe to bear interef. 

- Abatement on deficiency of affets. 
> Payment to a feme covert, 


. Child's legacy in the hands of the parent. E 
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1. Legacy, what. A legacy is a bequeft or gift. of goods 
and chattels by teftament ; and the perfon to whom it is given 
is ftyled the /egatee, or fometimes the /egatary. There is alfo 
a refiduary legatee, who is the perfon to whom the furplus or 
refidue of the eftate is given, after payment of the debts and 
particular legacies, ` 

2. Lapfed legacy. YE the legatee dies before the teftator, 
the legacy is a loft or lapfed legacy, and {hall fink into the 
refiduum; infomuch, that if the teftator by his will bequeath 
his lands and tenements to a perfon and his heirs, yet if fuch 
perfon die before the teftator, his eirs fhalt not recover the 
land, becaufe the devifee was not in being when the will 
fhould take effet. Swin. 35. 560. 

If the legatary /urvive the teftator, and die before the le- 
gacy becomes due, the legacy fhall lapfe or not lapfe accord- 
ing to the fpecial defignation by the words of the will. If 
the legacy be given to one generally, to be paid or payable at 
the age of twenty-one, or any other age, this is fuch an in- 
tereft vefted in the legatee, that his executor or adminiftrator 
may fue for and recover it ; for it is debitum in prefenti, though 
folvendum in futuro, the time being annexed to the payment, 
and not to the legacy itfelf: fo if the legacy be made to carry 
intereff, though the words, to be paid, or payable, be omitted, 
it fhall be an intereft vefted. But if a legacy be given to one 
at twenty-one, or zf or when he fhall attain the age of twenty- 
one, and the legatee dies before he attains that age, the legacy 
is lapfed. So where the legacy is to arife out of a real eftate; 
this fhall not go tothe reprefentative of the legatee, but fhall 
fink in the inheritance for the benefit of the heir, as much 


as if it was a portion provided by a marriage fettlement. 
Law of Te. 242. 
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3. Legacy, how recoverable. The legatary may not take 
the goods without the executor’s confent ; for it may be, the 
executor hath not/aflets befides to pay the teftator’s debts. 
But in cafe of a devife of lands, the devifee may enter with- 
outthe affent of the executor; and if the heir at law fhall enter 
before him, the devifee may enter and eje& him. rJnf. 111. 

An ation at law doth not lie againft an executor for a le- 
gacy, unlefs he promife to pay it upon good confideration ; 
for legacies are only to be recovered in the {piritual court, or 
in the courts of equity. T. L. 

But if the legacy is payable out of the Zand, or out of the 
profits of the land, an aétion on the cafe lies at common law. 
Sid. 44. 3 Salk.223. Anda legatee may maintain an a¢tion 
of debt at common law againft the owner of the and, out of 
which the legacy is to be paid; and fince the ftatute of wills 
gives hima right, by confequence he fhall have an ation at 
law to recover it. 2 Salk. 415. 

4- In what cafe to bear intereft. Where a legacy is be- 
queathed to be paid divers years after the teftator’s death, this _ 
difference is to be obferved: if the day were given in favour 
of the legatee, being an infant, who could not fafely receive 
it any fooner, then he fhall have the profit ; but if the refpite 
was in favour of the executor, then the legatee fhall have the 
bare legacy without intereft. Went. Exec. 352. 

More particularly, 1. If one gives a legacy charged upon 
land, which yields rents and profits, and there is no time of 
payment mentioned in the will, the legacy fhall carry intereft 
from the teftator’s death, becaufe the land yields profits from 
thattime. 2. But if a legacy be given out of a perfonal eftate, 
and no time of payment mentioned in the will, this legacy 
fhall carry intereft only from a year after the death of the 
teftator. 3. Ifa legacy be given, charged upon a ia reverfion, 
it fhall carry intereft only from a year after the death of thetef- 
tator, a year being a convenient time for fale. 4. If a legacy be 
given out of a perfonal eftate, confifting of mortgages carrying 
intereft, or of ftocks yielding profits half yearly; it feemsin this 
cafe the legacy fhall carry intereft from the death of the tefta- 
tor. 5. If a legacy be paid into court, and the legatec 
hath notice of it, fo that it is his fault not to pray to have the 
money, or that the money fhould be put out, the legatee in 
fuch cafe fhall lofe the intereft from the time that the money 
was brought into court; but if the money was put out, the 
legatee fhall have the intereft, which the money put out by the 
court did yield. 2 P. Will. 26. 

5. Abatement on deficiency of affets. In cafe of a deficiency 
of affets, all the general legatces muft abate proportionably, 
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in order to pay the debts; but a fpecific legatee (of a piece of 
plate, a horfe, or the like) is not to abate at all, or allow 
any thing by way of abatement, unlefs there be not fuflicient 
without it. In like manner, if the legatees have been paid 
their legacies, they are afterwards bound to refund a rateable 
part, in cafe debts come in, more than fufficient to exhauft 
the refiduum-after the legacies paid. 2 Black. 513. 

But if the executor had at firft enough to pay all the lega- 
cies, and afterwards, by his wafting the affets, occafions a 
deficiency, the legatee who has recovered his legacy, 
fhall have the advantage of his legal diligence, which the 
other legatees neglected by not bringing their fuit in 
time. Jd. 

6. Payment to a feme covert. A legacy bequeathed to a 
feme covert to her fole and feparate ufe is good, and may be 
paid to her exclufive of her hufband; but if it be bequeathed 
to her generally, the hufband fhall have it; and if paid to her, 
the executor fhall pay it over again. 1 Vern. 261. 

4. Child’s legacy in the hands of the parent. A legacy in the 
hands of the father, given to his children by a relation or other 
perfon, fhall not be diminifhed by the father, becaufe he is 
obliged to maintain his own children. 3 Atk. 399. 

By divers late ftatutes, certain ftamp duties are impofed on 
receipts for legacies, which vary in proportion to the amount 
of the legacies. 


LEGATE, the pope’s nuncio or ambaflador; of whom 
there‘are three kinds: 1. Legati a latere ; thofe are cardinals, 
fent by the pope a latere; that is, from his own immediate pre- 
fence. 2. Legati nati, legates born; and of this kind was an- 
ciently the archbifhop of Canterbury, who had a perpetual le- 
gatine power annexed to his archbifhopric. 3. Legati dati, 
legates given; and thefe are fuch as have authority from the 
pope by fpecial commiflion. 


LEGITIME, was the legal portion of the wife and children 
out of the hufband’s or father’s effets, which he could not 
devife from them by will, nor the ordinary diftribute in cafe 
of inteftacy, nothing remaining for the will or adminiftration 
to operate upon, but what was called the death’s (or dead- 
man’s) paft. 


LETTER. By ftatute 9 G. c. 22. and 27 G. 2. ¢.15. if 
any perfon fhall fend any letter, without any name fubfcribed 
thereto, or figned with a fictitious name, demanding money, 
venifon, or other valuable thing, or threatening to kill or mur- 
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der any of his majefty’s fubjeéts, or to burn their houfes, 
outhoufes, barns, {tacks of corn or grain, hay or ftraw, he 
fhall be guilty of felony without benefit of clergy. 

And by 30 G. 2. c. 24. all perfons who fhall fend or de- 
liver any letter or writing, with or without a name fubfcrib- 
ed thereto, or figned with a fictitious name, threatening to 
accufe any perfon of any crime punifhable by law with 
death, tranfportation, pillory, or any other infamous punith- 
ment, with intent to extort from him any money or other 
goods, fhall be punifhed at the difcretion of the court, by 
fine and imprifonment, pillory, whipping, or tran{portation 
for feyen years, 


LETTER OF ATTORNEY, is a writing of any perfon 
authorifing another in his twrn or ftead to do any lawful act 5 
as, to give feifin of lands, receive debts, or fuch like, 


LETTER OF CREDIT, is where a merchant or cor- 
refpondent writes a letter to another, requefting him to credit 
the bearer with a certain fum of money. 


LETTER OF LICENCE, is an inftrument or writing 
made by creditors to a man that has failed in his trade, al- 
lowing him longer time for the payment of his debts, and 
protecting him from arrefts in going about his affairs; giving 
him leave to refort freely to his creditors, or to any others, 
and to compound debts, and fuch like. 


LETTER OF MARQUE, is an authority given to make 
reprifals for reparation of depredations committed by the fub- 
jects of a foreign ftate. i 


LETTERS CLOSE, /itere claufe, clofe letters, are grants 
of the king, {pecially diftinguifhed from Jetters patent, in that 
the letters clofe, being not of public concern, but direted to 
particular perfons, are clofed up and fealed; whereas the 
letters patent, or open letters, being direéted to all the king’s 
fubjefts in general, are not fealed up, but left open for 
public infpection, 


LETTERS PATENT, or grants of the king, are matter 
of public record; for no freehold may be. given to the king, 
nor derived from him, but by matter of record. And to this 
gad, a variety of offices are erected, communicating in a 
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regular fubordination one with another, through which all 
the king’s grants muft pafs, and be tranfcribed and enrolled, 
that the fame may be narrowly infpeéted by his officers, 
who will inform him if any thing contained therein is im- 
proper or unlawful to be granted. Thefe grants, whether 
of lands, honours, liberties, franchifes, or any thing be- 
fides, are contained in charters or letters patent; that is, open 
letters, Litere patentes; fo called, becaufe they are not fealed 
up, but expofed to open view, with the great feal pendant 
at the bottom; and are ufually direéted or addreffed by the 
king to all his fubjeéts at large. And therein they differ 
from certain other letters of the king, fealed alfo with his 
great feal, but dire€ted to particular perfons, and for parti- 
cular purpofes; which, therefore, not being proper for pub- 
lic infpeétion, are clofed up and fealed on the outfide, and 
are thereupon called writs chofe, litere claufe ; and are record- 
ed in the chje rolls, in the fame manner as the others are in 
the patent rolls. 2 Black. 346. 

Grants or letters patent muft firft pafs by Ji//, which is 
prepared by the attorney and folicitor general, in confe- 
quence of a warrant from the crown, and is then figned, 
that is, fuperfcribed at the top, with the king’s own /ign 
manual, and fealed with his privy fignet, which is always in 
the cuftody of the principal fecretary of ftate; and then 
fometimes it immediately paffes under the great feal, in 
which cafe the patent is fubfcribed in thefe words, per ipfum 
regem, by the king himfelf; otherwife the courfe is, to carry 
an extra€t of the bill to the keeper of the privy feal, who 
makes out a writ ‘or warrant thereupon to the chancery, 
fo that the fign manual is the warrant to the privy feal; 
and the privy feal is the warrant to the great feal: and, in 
this laft cafe, the patent is fubfcribed per breve de privato 
figillo, by writ of privy feal. Id. 

But there are fome grants which only pafs through cer- 
tain offices, as the admiralty or treafury, in confequence of 
a fign manual, without the confirmation of either the /igner, 
the great, or the privy feal. Id. 347- i 


LEVANT AND COUCHANT, (levantes et cubantes, ) is 
where cattle have been fo long upon the ground, as they 
may have had time to lie down and rife up to feed; 
which, in general, is held to be one night at leaft. 
3 Black. 9. 
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LEVARI FACIAS, is a writ of execution, directed to 
the theriff, commanding him to levy the plaintiff’s debt on 
the lands and goods of the defendant, whereby the fheriff 
may feife all his goods, and receive the rents and profits of 
his lands, till fatisfa€tion be made to the plaintiff. 3 Black. 
417. 

But of this writ little ufe is now made; the remedy by a 
writ of elegit, which takes poffeffion of the lands themfelves, 
being much more effe@tual. Jd. 


LEVITICAL DEGREES, are degrees of kindred within 
which perfons are prohibited to marry; as fet forth in the 
eighteenth chapter of Leviticus, 


LEVY, Zevare, to raife; as to levy money, to levy a fine; 
fo to ere&t a fence, to fet up hay in cocks (levare fenum v3 


LEWDNESS, is properly punifhable in the ecclefiaftical 
court; yet the offence of keeping a bawdy houfe comes 
alfo under the cognizance of the temporal law, as a common 
nufance, not only in refpect of its endangering the public 
peace, by drawing together diffolute and debauched perfons, 
but alfo in refpe& of its apparent tendency to corrupt the 
manners of both fexes. 3 Inf. 205. 1 Haw. 196. 

And in general, all open lewdnefs grofsly {candalous, is 
punifhable upon indi€tment at the common law. 1 Haw. eo 

And offenders of this kind are punifhable not only by fine 
and imprifonment, but alfo by fuch infamous punifhment 
as to the court in difcretion {hall feem proper. 1 Haw. 
196. 

In ancient times, the king’s courts, and efpecially the 
leets, had power to inquire of and punifh fornication and 
adultery; and it appeareth often in the book of Domefday, 
that the King had the fines aflefled for thofe offences which 
were affefled in the king’s courts, and could not be inflicted 
in the court chriftian. 2 Inft. 488. 

And thefe fines were called /echerwite, legerwite, or legera 
eldum ; wite and gelt, or geld, in the Saxon, fignify a tri- 
bute, fine, or amerciament ; and leger importeth a bed, from 
‘iggan to lie down, which in divers parts of England is ftill 
pronounced /igg : and thefe again, as alfo the Gothic ligan, 
the German figen, the Danith ligge, the Belgic liggen, and 
the Latin aus, (to thew the cognation of the languages of 
Europe, and of the weftern 4fia,) from the Greek word 

AEXIS 5 


aS Lis 


aexos3 and this again, from the Hebrew or Chaldee lachath; 
or lecheth, which fignify to lie down; as Jachan, or lechen, itt 
the fame languages, exprefleth a harlot or concubine; unto 
which fountain may alfo be referred our Anglo-Saxon word 
lecher (wherein the Saxons pronounced the ch hard, as the 
letter x ); as alfo the Latin /eccator; and the Greek word 
a<xw, which denotes a woman in child-bed. 


LEY, Fr. law: fo alfo, in many places, it fignifies land 
laid down from arable to meadow or pafture. So the ter- 
mination /ey, Xe, lay, at the end of the name of a place, fig- 
nifies an open field of meadow or pafture ; as Woolfley, Bletch- 
ingley, Overlay. 


LIBEL, libellus famofus, is a malicions defamation of 

any perfon, and efpecially a magiftrate, made public either 
by printing, writing, figns, or piGtures, in order to provoke 
him to wrath, or expofe him to public hatred, contempt, or 
ridicule. ‘The direét tendency of thefe libels is the breach 
of the public peace, by ftirring up the objects of them to re= 
venge, and perhaps to bloodthed. 4 Black. 150. 
_ The communication of a libel to any one perion, is a pub- 
lication of it in the eye of the law; and, therefore, the fend- 
ing an abufive private letter to a man is as much a libel as 
if it were openly printed ; for it equally tends to a breach of 
the peace. Id. 

The punifhment of a libel is either by indifiment at the fuit 
of the king, or by aéfion on the cafe by the party injured, in. 
order to obtain a fatisfaction in damages. 

' The judgment upon an indi&tment is fine, and fuch cor 
poral punifhment as the court in its difcretion fhall inflict; 
regarding the quantity of the offence, and the quality of the 
offender: and in this cafe, it matters not whether the facts 
charged in the indictment be true or falfe ; for, in a fettled 
ftate of government, the party grieved ought to complain 
for any injury done to him, in the ordinary courfe of law, 
and not by any means to revenge himfelf either by libel- 
ing or otherwife : and therefore, the defendant, on an in- 
diétment for publifhing a libel, is not allowed to allege the 
truth of it by way of juftification; but in the remedy by 
action on the cafe, which is to repair the party in damages 
for the injury fuftained, the defendant may, as in cafe of an 
action for flander, juftify the truth of the facts; for if the 
charge be true, the plaintiff has received no private injury, 
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and hath no ground to. demand a compenfation for himfelf, 
whatever offence it may be againft the public peace; and 
therefore, upon a civil profecution, the truth of the accufa- 
tion may be pleaded in bar of the ation. § Co. 125. 
4 Black. 150. 


LIBEL IN THE ECCLESIASTICAL COURT, is the 
eclaration or charge drawn up in writing, on the part 
of the plaintiff; unto which the defendant is obliged te 
anfwer. 


LIBERAM LEGEM. In the ancient trial by battel, if 
either party became recreant, or yielded and fubmitted, he 
was condemned to lofe his Aberam legem; that is, to become 
infamous, and not be accounted Ziber et legalis homo, and never 


after to be put upon a jury, or admitted as a witnefs in any 
caufe. 3 Black. 340. 


LIBERTIES AND FRANCHISES: Thefe are fynony- 
mous terms, and their definitionis a royal privilege, or branch of 
the king’s prerogative, fubfifting in the hands of a fubje&. The 
kinds of them are various, and almoft infinite. 2 BJuch. 37. 


LIBERTY, is a privilege held by grant or prefcription, by 
which men enjoy fome benefit beyond the ordinary fubject, 
But in @ more general fignification, itis faid to be “ a power 
of doing whatever the laws permit.” Ina ftate of nature, li- 
berty confifts in a power of a&ting as one thinks fit, without 
any reftraint or controul, unlefs by the law of nature. But 
man, when he enters into fociety, finds it neceflary to fub- 
mit to divers reftri€tions and regulations of his natural liberty, 
for the fake of mutual affiftance and defence. And thefe re. 
ftrictions and regulations are called human laws; the obe- 
dience whereunto is infinitely more defirable than that wild 
and favage liberty which is facrificed to obtain them. Poli- 
tical or civil liberty, therefore, is no other than natural li- 
berty, fo far reftrained by human laws (and no farther) as is 
neceflary and expedient for the general advantage of the pub- 

lic. Hence we may colle&t, that the law, which reftrains + 
man from doing mifchief to his fellow-citizens, though it di- 
minifhes the natural, increafes the civil liberty of mankind. 
But every wanton and caufelefs reftraint of the will of the 
fubje&, whether practifed by a monarch, a nobility, or a po- 
pular aflembly, are a degree of tyranny, and Mite of 
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liberty. In this kingdom, the idea and practice of political 
liberty hath been carried to very high perfetion, and can only 
be loft or deftroyed by the folly or demerits of thofe who are 
in pofleffion of it; the legiflature, and of courfe the laws of 
England, being peculiarly adapted to the prefervation of this 
ineftimable blefling, even in the meaneft fubje&t. Very dif- 
ferent from the modern conftitutions of other ftates on the 
continent of Europe, and from the general genius of the impe- 
rial law, which in general are calculated to vett an arbitrary 
and defpotic power of controlling the aétions of the fubject, 
in the prince, or ina few grandees. And this fpirit of liberty 
is fo deeply implanted in our conftitution, and rooted even in 
our very foil, that a flave, or a negro, the very moment he 
lands in England, falls under the protection of the laws, and 
fo far becomes a freeman; though the mafter’s right to his 
fervice may poffibly ftill continue. i 

The abfolute rights of every Englifhman (which, taken 
in a political and extenfive fenfe, are ufually called their li- 
berties), as they are founded on nature and reafon, fo they are 
co-eval with our form of government, though fubject at 
times to flu€tuate and change, their eftablifhment (excellent 
as it is) being ftill human. At fome times, we have feen them 
depreffed by overbearing and tyrannical princes; at others, fo 
luxuriant as to tend even to anarchy, which is a worfe ftate 
than tyranny itfelf. But the vigour of our free conftitution 
hath always delivered the nation from thefe embarraflments : 
and, as foon as the convulfions confequent on the ftruggle 
have been over, the balance of our rights and liberties hath 
fettled to its proper level; and their fundamental articles have 
been from time to time afferted in parliament, as often as they 
were thought to be in danger. 

Firft, by the great charter of liberties, which was ob- 
tained, fword in hand, from king John, and afterwards, 
with fome alterations, confirmed in parliament by his fon 
king Henry the third: which charter contained very few 
new grants; but, as Sir Edward Coke obferves, was for the 
moft part declaratory of the principal grounds of the funda- 
mental laws of England. Afterwards, by the ftatute called 
eonfirmatio chartarum, whereby the great charter is directed 
to be allowed as the common law; all judgments contrary to 
it are declared void; and fentence of excommunication to be 
denounced againft all that by word, deed, or counfel, act 
contrary thereto, or in any degree infringe it. Next, by a 
multitude of fubfequent corroboratory flatutes (Sir Edward 

11 Coke 


LAC Si 


Coke reckons 32) from Ed. r. to Hen.4. Then, after a long 
interval, by the petition of right, which was a parliamentary 
declaration of the liberties of the people, affented to by king 
Charles the firft in the beginning of his reign; which was 
clofely followed by the {till more ample conceffions made by 
that unhappy prince to his parliament, before the fata! rup- 
ture between them; and by the many falutary laws, particu- 
larly the habeas corpus at, pafled under Charles the fecond. 
To thefe fucceeded the bill of rights, or declaration delivered 
by the lords and commons tothe prince and princefs of Orange, 
Feb. 13,1688, and afterwards enacted in parliament, when 
they became king and queen ; which declaration concludes in 
thefe remarkable words; ‘ and they do claim, demand, and 

- © infift upon all and fingular the premifes, as their undoubted 
‘rights and liberties.” And the act of parliament itfelf 
recognizes them to be the true, ancient, and indubitable’ 
rights of the people of this kingdom. Laftly, thefe liberties 
were again afferted at the commencement of the prefent cen- 
tury in the aé of /ettlement, whereby the crown was limited 
to his prefent majefty’s illuftrious houfe, and fome new pro- 
vifions added for the better fecuring our religion, laws, and 
liberties; which the ftatute declares to be « the birth-right of 
s the people of England, according to the ancient doétrine 
“ of the common law.” 1 Black. 125. ` 


LIBRATE, a quantity of land, containing four bovates 
or oxgangs; which oxgangs were as much as one yòke of oxen 
could reafonably cultivate in one year. 


LICENCE, is a power or authority given toa man tọ do 
fome lawful act; and is a perfonal liberty to the party to 
whom given, which cannot be transferred over, unlefs it be 
made to a man and his afligns. 12 Hex. 7. 25. 

There may be a parol licenfe, as weil as by deed in writ- 
ing ; but if it be not for a certain time, it pafies no intereft. 
2 Nelf. Abr. 1423. And if there be no certain time in the 
licence, as if a man licenfe another to dig clay in his land, 
but doth not fay for how long, the licence may be coun- 
termanded ; though if it be until fuch atime, it cannot. 
Poph. i151. 


LICENTIA CONCORDANDI, is that licence for which 
the king’s filver is paid on paffing a fine. 
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LICENTIA SURGENDI, is a liberty or {pace of time 
given by the court to a tenant, to arife out of his bed who is 
effoined upon account of ficknefs (de mala ređi ) in a real ac- 
tion ; and it is alfo the writ whereby the tenant obtaineth this 
liberty. And the law in this cafe is, that the tenant may not 
arife or go out of his chamber, until he hath been viewed by 
knights thereto appointed, and hath a day afligned him to 
appear : the reafon whereof is, that it may be known whether 
he caufed himfelf to be effoined deceitfully or not; and if the 
demandant can prove that he was feen abroad before the view 
or licence of the court, he fhall be taken to be deceitfully ef- 
foined, and to have madedefault. Brad. b.g. Fleta. b.6.¢.10. 


LIEN, isa Fench word ufed in our law, and fignifies 
binding. A perfonal lien is a bond or covenant which affects 
the perfon : a real lien binds the lands; as a judgment, ftatute, 
or recognizance. 


LIEU, focus, place; as where one thing is done in lieu, or 
in the place or ftead of another. So Zeu conus (cognitus ) is a 
place known and certain. Lieutenant, (locum tenens, ) a de- 
puty, or one that fupplies the place of another. 


LIFE ESTATES: 

1. Eftates for life are of two kinds; either fuch as are 
created by the a@ of the parties, as by deed or grant; or 
fuch as are created by operation of law, as eftates by curtefy 
ordower. 2 Black. 120. 

Eftates for life, created by deed or grant, are where a leafe 
is made of lands or tenements to a man, to hold for the term 
of his own life, or for that of any other perfon, or for more 
lives than one; in any of which cafes, he is ftyled tenant for 
life; only, when he holds the eftate by the life of another, 
he is ufually called tenant pur auter vie; that is, for another’s 
life. bid. 

2. Eftates for life may be created, not only by the exprefs 
words before mentioned, but alfo by a general grant, with- 
out defining or limiting any fpecific eftate. As if one grants 
to 4. the. manor.of Dale, this makes \him tenant for life. For 
though, as there are no words of inheritance, or heirs, men- 
tioned in the grant, it cannot be conftrued to be a fee; it thall 
however be conftrued to be as large an eftate, as the words of 
the donation will bear, and therefore an eftate for life. Alfo, 
fuch a grant at large, or a grant for term of life generally, 

fhall 


È DF 83° 


fhall be conftrued to be an eftate for the life of the grantee, 
in cafe the grantor hath authority to make fuch grant; for an 
eftate for a man’s own life is more beneficial, and of a higher 
nature, than for the life of any other; and the rule of law 
is, that all grants are to be taken moft ftrongly againft the 
grantor, unlefs in the cafe of the king. 2 Black. 121. 

3. A devije of an eftate to one, without faying and to his 
heirs, {hall be underftood to be an eftate in fee, if a fum of 
money is to be paid out of it ; otherwife it may happen, that 
it fhall be a prejudice to the devifee, for he may dic before he 
{hall be reimburfed out of the eftate : but otherwife it is, if 
the charge be made payable only out of the annual profits; 
for then he fhall not pay any thing until he hath received it. 
Burr. Mansf. 1623. 

A devife of lands to one for life, and to the heirs of his 
body, unites the two eftates, fo as to make the firft taker 
tenant in tail. But where it is to one for life, and after his 
death, to the iffue of his body, there is no inftance where it 
hath been fo conftrued. 2 Atk. 265. 444. 

4. Eftates for life will, generally fpeaking, endure as long 
as the life for which they are granted: but there are fome 
eftates for life which may determine upon future contingen- 
cies before the life, for which they are created, expires; 
as if an eftate be granted to a woman during her widow- 
hood, or to a man until he be promoted to a benefice; in 
thefe, and fuch like cafes, whenever the contingency happens, 
when the widow marries, or when the grantee obtains a be- 
nefice, the refpeCtive eftates are abfolutely determined and 
gone: yet, while they fubfift, they are reckoned eftates for 
life ; becaufe, the time for which they will endure being un- 
certain, they may by poffibility laft for life, if the contingen- 
cies upon which they are to determine do not fooner happen. 
2 Black. 121. 

5. ‘The incidents to an eftate for life are principally the 
following; which are applicable not only to that fpecies of 
tenants for life, which are exprefsly created by deed, but alfo 
to thofe which are created by act and operation of law: 

(1.) To every tenant for life, the law, as incident to his ef- 
tate, without provifion of the party, gives three kinds of 
eftovers, viz. houfebote, that is, wood for building and fuel ; 
ploughbote, for hufbandry; and haybote, forhedging. And 
thefe eftovers mult be reafonable. Thefe the leflee may take 
upon the land demifed, without any affignment, unlefs-he be 
` reflrained by fpecialcovenant. 1 nf. 41. 
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2.) Tenant for life fhall not be prejudiced by any fuddert 
determination of his eftate; becaufe fuch determination is 
contingent and uncertain: therefore, if a tenant for his 
own life fows the land, and dies before harveft, his execu- 
tors fhall have the emblements or profits of the crop; for the 
eftate was determined by the act of God. So if a man be 
tenant for the life of another, which other perfon dies after 
the corn is fown, the tenant for life fhall have the crop. 
But if an eftate for life be determined by the tenant’s own 
act, as by forfeiture for wafte committed, or where a teriant 
holds during widowhood, and marries again; in.thefe, and 
fimilar cafes, the tenants having thus determined the eftate 
by their own acts, fhail not be intitled to receive the crop. 
‘This doctrine of emblements extends not only to corn fown, 
but to roots planted, or other annual artificial profit. 
2 Black. 122. 

(3). The under-tenant or leffee of an eftate for life fhall 
have the fame indulgence as his lefior; and, in cafes where 
the leflor determines the eftate by his own act, yet the leffce 
{hall not be prejudiced thereby ::as in the cafe of a woman 
that holds during her widowhood, her taking hufband is 
her own a@, and therefore deprives her of the crop; but if 
fhe leafes her eftate to an under-tenant, who fows the land, 
and fhe then marries, this, her act, fhall not deprive the 
tenant of his crop, who is a ftranger, and could not prevent 
her. 2: Blacks. 123. 

(4.) The leffees of tenants for life had at the common 
law one unreafonable advantage; for, at the death of their 
leffors, the tenants for life, thefe. under-tenants might, if 
they pleafed, quit the premifes, and pay no rent to any 
body for the occupation of the land fince the laft rent day: 
to remedy which, it is enacted by the 11 G. 2. c. 19. that the 
executors or adminiftrators of tenant for life, on whofe 
death any leafe determined, fhall recover of the leffee a 
rateable proportion of rent, from the laft day of payment to 
the death of fuch leflor. 

(5.) Tenant:for life is obliged to keep down the intercf. 
The whole eftate indeed is liable in refpe&t of creditors; 
but between tenant for life, aad him in reverfion, the tenant 
for life is only obliged. 3 dtk, 201. 1 Vez. 93. 

If the principal {hall be difcharged, then the tenant for 
life fhall pay one third thereof, and the reverfioner the other 
two thirds. 3 Aik. 201, 
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LIGAN, is where mariners, im danger of fhipwreck, caft 
goods out of the fhip; and becaufe they know they are heavy 
and fink, tie them to a cork or buoy, that they may find 
and have them again. Thefe, fo long as they continue 
upon the fea, are under the jurifdiction of the admiralty ; 
if caft away upon the land, they are under the jurifdiction 
of the common law, under the denomination of wreck. 


LIGHTS. Stopping lights of an houfe is a nufance 
for which an ation will lie, if the houfe is an ancient houfe, 
and the lights ancient lights. But {topping a profpeé is 
not; being only a matter of delight, and not of neceflity. 
3 Salk. 247. 


LIGNAGIUM, the right which a man has to the cutting 
of fuel in woods; and fometimes it is taken for a tribute, o 
payment due for the fame. ; 


LIMITATION OF ACTIONS : 

1. By the 32 H. 8. ¢.2. ‘* No perfon fhall fue or maintain 
« any writ of right, or make any prefcription, title, or claim, 
& to or for any manors, lands, tenements, rents, annui- 
“ ties, commons, penfions, portions, corodies, or other he- 
« yeditaments, of the poffeflion of his anceftor or predeceflor, 
« or declare any further feifin or pofleilion thereof, but only 
“© within fixty years next before.” f. 1. 

Writ of right.) In every complete title to lands, two 
things are neceflary, the poffefion and the right. Where the 
poffefion is fevered from the right, the law anciently provided 
this writ of right ; which in its nature is the higheft writ in 
the law, and lieth only of an eftate in fee fimple, and not for 
him who hatha lefs eitate. 3 Black/. 176. 

Where a perfon that hath 9 right hath taken poffeffion of 
lands, the law hath provided that the legal owner may enter 
upon him without any formal procefs. But if the intruder had 
made an alienation of the land, or it had de/cended to his heir, 
in that cafe the legal owner could not enter upon him, but 
was driven to his writ of entry to gain poffeffion ; becaufe, 
yntil the contrary be proved, the law will rather prefume the 
right to be in the heir whofe anceftor died {eifed, than in one 
who has no fuch prefumptive evidence to urge in his own 
behalf. But after there had been more than two defcents or 
fava conveyances, the legal owner, though he had both the 
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right of pofzfion and of property, was not allowed this pof- 
feflory a€tion of a writ of entry, but was driven to his WRIT 
OF RIGHT, a long and tedious remedy, to punifh his neglect 
in not fooner putting in his claim; for after fo long an 
acquiefcence, the law prefumes, either that the difleifor had 
a good right originally, or fince his entry hath procured a 
fufficient title, and therefore will not fuffer him to be dif- 
turbed without inquiring into the abfolute right of property. 
And by this ftatute of limitation, the faid claim is reftrited 
to the term of fixty years ; fo that the pofleffion of lands in 
fee fimple uninterruptedly for fixty years, is an abfolute 
title againft all the world. 3 Black/?. 196. 

But this kind of action by writ of right, as alfo the pof- 
feflory actions by writ of entry, afffe, formedon, and the like, 
although indeed they are not fo abfolutely antiquated as to 
be out of force, yet they are nearly out of ufe; there being 
but very few inftances, for more than a century now laft 
paft, of profecuting any real aCtion for land by any of this © 
kind of writs. ‘The forms are indeed preferved in the prac- 
tice of common recoveries; but they are forms, and nothing 
elfe; and the title of lands is now ufually tried upon a€tions 
of ejectment or trefpafs. .3 Blackft. 197. 

By the 1 Mar. fef. 2. c. 5. the aforefaid ftatute of 
32 H. 8. c.2. {hall not extend to any writ of right of advow/fon, 
quare impedit, affife of darrein prefentment, or jure patronatus. 
And the feafon is, becaufe it may happen that the title to 
an advowfon may not come in queftion, nor the right have 
opportunity to be tried within fixty years. 

Alfo the ftatute extends not to a demand for tithes; for 
that thefe are not of the nature of thofe demands intended 
to be barred by the ftatutes of limitation. 15 Fin. 107. 

In like manner, the faid ftatute doth not extend to /er- 
vices, which, by common poflibility, may not happen or be- 
come due within fixty years, as to cover the hall of the lord, 
or to attend on him when he goeth to war, or the like; nor 
to a rent created by deed, nor to a rent referved upon any 
particular eftate, for in the one cafe the deed is the title, and 
in the other the refervation. 1 Inf. 115. a. 

With refpect to the king; by the 21 F. c. 2. & 9 G. 3.0. 16. 
the king fhall not claim or demand any right or title in any 
mangrs, lands, or other hereditaments, (other than liberties 
and “Pamchifes,) by reafon of any title accrued within fixty 
years next before commencing the action; but the fubjeét 
may hoid the fame againft all grants, fuggeftions of conceal- 
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ment, or other defetive title. But this not to bar any re- 
mainder or reverfion in the crown. 

2. By the faid ftatute of 32 H. 8. c: 2. & No perfon fhall 
“ fue or maintain any affe of mort-anceflor, cofinage, ayel, 
“ writ of entry, or other poffeffory aétion real, of the feifin 
“* of his anceftors, in lands; and either of their feifin, or 
“ his own, in rents, fuits, and fervices; but only within 
«& fifty years next before.” B/ B. 3: c To, 

Alife of mort-anceftor, cofinage, ayel.] The word afffe is 
derived from the Latin affideo, to fit together ; and it fignifies 
originally, the jury who try the caufe, and fit together for 
that purpofe. A writ of affifé, is a real a€tion for recover- 
ing the poffeffion of lands, and differeth in nothing from a 
writ of entry, fave only, that a writ of entry di/proves the 
title of the defendant, by fhewing the unlawful commence- 
ment of his poffeflion ; and an aflife proves the title of the 
plaintiff merely by fhewing his or his anceftor’s pofleffion. 

The remedy by writ of afife is applicable to two fpecies 
of injury by difpoffeffion, viz. abatement, and novel diffeifin. 
Abatement, is where a perfon dies feifed, and before the heir 
or devifee enters, a ftranger who has no right makes entry, 
and takes poffeffion. If the abatement happened upon the 
death of the demandant’s father or mother, brother or fifter, 
uncle or aunt, nephew or niece, the remedy is by an affife 
of mort danceffor, or the death of one’s anceftor. - If it 
happened on the death of one’s grandfather or grandmother, 
then an affife of mort d’anceftor doth no longer lie, but a 
writ of ayle, or de avo; if on the death of the great grand- 
father or great grandmother, then a writ of befayle, or de 
proavo; but if it mounts one degree higher, to the trefayle, 
or grandfather’s grandfather, or if the abatement happened 
upon the death of any collateral relation, other than thofe 
before mentioned, then it is called a writ of cofinage, or 
de confanguineo. 

An aflife of novel (new or late) difeifin, is an adtion of the 
fame nature with an aflife of mort @anceftor, and differs 
only in the form and manner of proceeding. 

But all a@tions of this kind, as is aforefaid, are now almoft 
entirely out of ufe, 3 B/ 197. 

3- By the fame a& of 32 H. 8. c, 2. © No perfon fhall 
s fue or maintain any action real for any lands or other 
‘< hereditaments, of Ais own feifin or poffetlion, above thirty 
years next before.” /. 4. 

G4 And 
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And if, upon traverfe, in any of thefe kinds of actions, he 
cannot prove feifin or pflefion within fuch refpective times, 
he fhall be for ever barred. f. 6. 

For thé law favours poffeffion as an argument of right 3 
and inclines rather to long poffeflion without fhewing any 
deed, than to an ancient deed without poffeffion. 2 Inf. 
118. j 
4. By the 21 F. c. 16. “ All writs of formedon in de- 
“ feender, formedon in remainder, and formedon in reverter, of 
« any manors, lands, tenements, or other hereditaments, 
¢¢ fhall be brought within twenty years next after the title 

« accrued, and not after: and no perfon fhall make entry 
« into any lands, tenements, or hereditaments, but within 
«s twenty years next after his title accrued; and, in default 
«c thereof, he fhall be utterly difabled from fuch entry.” 

GHT: 

f « But this fhall not extend to infants, femes covert, per- 
e fons non compos mentis, imprifoned, or beyond the feas; 
« provided that they bring their aétion, or make entry, 
« within ten years after the impediment removed.” /. 2. - 
Formedon.] Upon an alienation by tenant in tail, whereby 
the eftate tail is difcontinued, and the remainder or revera 
fion is, by failure of the particular eftate, difplaced and 
turned into a mere right, the remedy is by action of forme- 
don, fecundum formam doni, reciting the form of the gift; 
which is in the nature of a writ of right, and is the higheft 
action that tenant in tail can have; for he cannot have an 
abfolute writ of right: which is confined only to fuch as 
claim in fee fimple. The ftatute diftinguifhes the writ of 
formedon into three fpecies:—A writ of jormedon in the de~- 
jeender Wieth where a gift in tail is made, and the tenant in 
tail aliens the lands intailed, or is difleifed of them, and 
dies; in this cafe, the heir in ‘tail {iall have this writ of 
Jormedon in the defcender, to recover thefe lands fo given in 
tail againft him who is then the actual tenant of the free- 
hold. A formedon in the remainder lieth where a man gives 
lands to another for life, or in tail, with remainder to a 
third perfon in tai!, or in fee; and he who hath the particu- 
lar eftate dicth without iffue inheritable, and a ftranger in- 
trudes upon him in remainder, and keeps him out of poffef- 
fion; in this cafe, the remainder man fhall have his writ of 
formedon in the remainder. A formedon in the reverter lieth 
where there is a gift in tail, and afterwards, by the death of 
the 
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the donce without iffue of his body, the reverfion falls in 
upon the donor, his heirs, or afligns; in fuch cafe, the 
reverfioner fhall haye this writ to recover the lands. 
3 Black. 192. í 

But thefe writs of formedon alfo are now antiquated, and 
in moft cafes, where the’ entry is lawful, men chufe to re- 
cover their pofleflions by efeé?ment, which is impliedly com» 
prehended within the ftatute; for, as twenty years is the 
time of limitation in any writ of formedon, confequently 
twenty years is alfo the limitation in every action of ejec?ment ; 
for no ejeftment can be brought but where the claimant is 
intitled to enter on the lands, and no entry can be made by 
any perfon unlefs within twenty years after his right fhall 
accrue. Id. 197. 

By the to 11 W. c. 14. no Jine or commen recovery, nor 
any judgment in any real or perfonal aétion, ‘thall be reverfed 
for any error or defect therein; unlefs the writ of error, 
or fuit, be comnienced within twenty years; and in cafe of 
being incapacitated as above, then within five years after 
fuch incapacity removed. 

If, after an oulter of the reft, one tenant in common, or 
jointenant, continues in poffeflion of the whole for twenty 

‘years, it is abar. 2 Atk. 632. 

If, a man has had poffeffion of lands for twenty years with- 
out interruption, and then another gets potleffion, the per- 
fon difpoffeifed (though plaintiff) may bring his ejectment ; 
for a pofleflion of twenty years is like a defcent, which i 
takes away the entry, and gives a right of pofleffion, which 
is fufficient to maintain an eje€tment. 2 Salk. 421. 

Where there is a tru? for payment of debts, it is eftablifh- 
ed in equity, that this will revive debts which have been 
barred by the ftatute. 3 Atk. 107. 

If the debtor by will dire&ts the payment of a// his debts, 
this revives adebt barred by the ftatute. Cha. Prac. 385. 

The ftatute will not run as to a /egacy; but it will run as 
to an annuity, 2 Atk. 71. And the reafon why a legacy is 
out of the ftatute, is becaufe it may be ftopped till the debts 
are paid. 11 Mod. 44. 

It is faid to have been Jaid down as an invariable rule, if 
there be no demand for money due upon a bond for twenty 
years, that the judges will direét a jury to find it fatisfied, 
from the prefumption arifing from the length of time. 
2 Atk. 144. But in the cafe of K. v. Stephens, M. BIG. 2 

Lord 
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Lord Mansfield faid, that there is no dire& and exprefs limit- 
ation of time when a bond fhall be fuppofed to have been fa- 
tisfied: the general time indeed is commonly taken to be 
about twenty years, but he had known Lord Raymond leave 
it to a jury upon cighteen years. Bur. Mansf. 434. 

It is a rule in equity in relation to the redemption of -a 
morigage, by way of analogy to the ftatute of limitation, that 
after twenty years pofleflion a mortgagee fhall not be difturb- 
ed. 3 Atk, 313. 

If a man makes a mortgage by way of collateral fecurity 
for money due upon a bond, although the mortgagee be not 
in poffefhon for twenty years and more, yet if the intereft be 
paid upon the bond according to the agreement of the parties, 
it fhall not be barred by the ftatute. L. Raym. 740. 

In the Winchelfea caufes, M. 7 G. 3. it was laid down as 
a rule by the court of king’s bench, that informations in 
nature of 4 quo warranto, for difplacing members of a corpo- 
ration, or the like, fhall be limited to twenty years; as being 
analogous to the limitation of writs of formedon, and entry 
into lands, and alfo of dormant bonds, writs of error, bills 
of review, redemption of mortgages, and proof of poffeffion 
uvon bringing eje&ments. Bur. Mansf. 1963. 

g. By the aforefaid-aé&t of 21 F. c. 16. © All actions of 
“ trefpafs guare claufum fregit, all actions of trefpafs, detinue, 
“© trover, and replevin, all actions of account, and upon the 
& cafe, (other than fuch accounts as concern the trade of 
« merchandize, between merchant and merchant,) all 
« actions of debt grounded upon any lending, or contract 
« without fpecialty, (that is, not being by deed, or under feal, ) 
<¢ all a€tions of debt for arrearages of rent, and all actions 
“ of affault, menace, battery, wounding, and imprifonment, 
«& fhall be commenced within the time and limitation as fol- 
«© oweth, and not after; that is to fay, the faid a€tions 
& upon the cafe, (other than for flander,) and the faid 
« actions for account, and the faid actions for tre/pa/s, debt, 
“ detinue, and replevin, and the faid action for tre/pa/s quare 
“ caufum fregit, within fix years after the caufe of fuch 
« action; and the faid ations of tre/pa/s of affault, bat- 
“ tery, wounding, or imprifonment, within four years, and 
« the faid action upon the cafe for words, within two years.” 
“© Provided, that if any perfon that fhall be intitled to any 
« fuch action of trefpafs, detinue, ation fur trover, replevin, 

“ action 
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6 adtion of accounts, action of debt, a€tion of trefpafs for 
“© affault, menace, battery, wounding, or imprifonment, action 
« upon the cafe for words, fhall be at the time of the caufe 
“ of action within the age of twenty-one years, feme covert, 
“< non compos mentis, imprifoned, or beyond the feas; fuch 
*¢ perfon may bring his or her a€tion within the faid re- 
 f{pective times after fuch impediment fhall be removed.” 
A ak ` ` 
$ Between merchant and merchant.) This extends only to 
merchants trading beyond the fea, and not to inland mer- 
chants. Cha. Ca. 152. 

Alfo bills of exchange, and other tranfactions between 
merchants, are not excepted out of the ftatute, but onl 
actions of account. And if the account is once ftated, the 
ftatute after fix years will run. Show. 341. 1 Mod. 10. 

Beyond the feas.| Vf the plaintiff be in England at the time 
the caufe of a€tion accrues, the time of limitation begins to 
run; fo that if he, or (if he dies abroad) his executor or ad- 
miniftrator, do not fue within fix years, they are barred by 
the ftatute. 1 Wilf. 134. 

For when the fix years are once begun, the ftatute runs 
over all mefne acts, as coverture, infancy, or 3n aflignment 
by abankrupt. Str. 556. - 

Upon the aforefaid ftatutes, if in any fuit the injury, or 
caufe of action, happened earlier than the period exprefsly 
limited by law, the defendant. may plead the ftatutes of 
limitation in bar; as, upon a promife of payment of money, 
the defendant may plead that he made no fuch promife with- 
in fix years, Black/. B. 3. c. 10. 

But where a note is given for payment of an annuity, or 
for payment of money at a future time, or for payment of a 
fum of money by in/falments ; the defendant’s pleading that 
he did not promife to pay within fix years is bad; for he 
fhould have pleaded that the caufe of aétion had not accrued 
within fix years. For where the duty arifes on a confidera- 
tion executory, or for fomething to be done at a future time, 
it is not material when the promife was made, if the caufe 
of aétion did accrue within the fix years. 2 Salk. 422. 
3 Atk. 71. 

But where a promiffory note is given for payment of 
money upon demand, this is a prefent duty; and thereupon 
the ftatute runs immediately, and doth not wait till demand 
fhall be made. 12 Mod. 444. 15 Vin. 118. 

Delivery 
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- Delivery of the /a/? goods by a tradefman continues the 
action for what was due before. Wood. b. 4. ¢. 4. 

Alf, a conditional promife after the fix years will take it 

out of the ftatute; as if a man promife to pay for the goods, 
if the plaintiff can prove the goods delivered. L. Raym. 
421, 
It is generally faid, that an acknowledgment of a debt with- 
in the fix years will not amount to a new promife, fo as 
to bring it back out of the flatute: but it is evidence of a 
promife. L. Raym. 422. 12 Mod. 224. 

And in the cafe of Lacon and Briggs, in chancery, lord 
Herdwicke feid, there muft be a dire admiflion of a debt to 
take it out of the ftatute; and there have been feveral cafes 
at law, where this hath not been held fufficient, unlefs it is 
likewife attended with an exprefs promife to pay; but (he 
adds) this may be rather too hard.” 3 Atk. 107. 

The reafon of the diftin@tion feems to have been this: 
Acknowledgment of the debt is no more than what the fta- 
tute fuppofes; for if there is no debt, there is nothing on 
which the ftatute can operate. For the ftatute doth not ex- 
tinguifh the debt, but only precludes the remedy after a cer- 
tain limited time. But otherwife it is, in the cafe of pay- 
ment of intere/ within the time limited: this is more than a 
bare acknowledgment ; it is a payment of part of the debt ; 
which fuperfedes any anterior promife, and draws after it 
the remaining part of the debt. 

A writ of /etitat taken out, and filed, and continued, is an 
avoidance of the flatute; for it is a demand, and a good’ 
bringing of an action within the time. 1 Lill. Abr. 19, 
3 Salk. 229. 

But if it is not a€tually fued out till after the fix years, 
although tefted within the fix years, it is not relevant, and 
fhall have no retrofpect to the fiCtitious date, for the ftatute 
having once run in truth and reality, fhall not be overhawled 
and brought back by fiGtion. Bur. Mansf. 950. 

And the party who fues out the /ażitat, muft have a non 
eff inveftus returned by the fheriff, and then he muft enter 
the writ upon the roll, and afterwards file it; otherwife, 
the fuing it out will not avail. And all the continuances 
muft be entered, and fo fhewn to the court. 12 Mod. 578. 

Afier commencement of the action, an acknowledgment 
of the debt will take it out of the ftatute; as ruled by 
Mr. Juflice Noel on the circuit, and confirmed by the court 

of 
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of King’s bench, in the cafe of Sir William Yeav. Fouraker, 
M.1G.3. Bur. Mansf. 1099. 

A bill in chancery is not a fufficient demand of the debt, fo 
as to take it out of the ftatute. 1 Ath. 282. 2 Atk. 1. 


LIMITATION OF ESTATE, in a legal fenfe, imports 
how long the eftate hall continue, or is rather a qualification 
of a precedent eftate and if there be not a performance ac- 
cording to the limitation, it fhall determine the ekate with 
out entry or claim; which a condition doth not. For there 
is a difference between a /imitation and a condition. When an 
eftate is exprefsly confined and limited by the words of its 
creation, that it cannot endure for any longer time, than till 
the contingency happens, upon which the eftate is to fail; 
this is called a Jimitation; as when land is granted to a man 
fo long as he is parfon of fuch a church, or while he con- 
tinues unmarried, or until out of the rents and profits he 
{hall have raifed fuch a fum; in fuch cafe the eftate deter- 
mines as foon as the contingency happens (when he ceafes 
to be parfon, marries, or has raifed the fum {pecified); and 
the next fubfequent eftate, which depends upon fuch deter- 
mination, becomes immediately vefted, without any act, to 
be done by him who is next in expe@tancy. But where an 
eflate is granted exprefsly upon condition to be void when 
the grantee ceafes to be parfon of fuch a church, or marries, 
or hath raifed out of the rents and profits fuch a fum, in 
fuch cafe, the law permits the eftate to endure beyond the 
time when fuch contingency happens, unlefs the grantor, 
or his heirs or afligns, take advantage of the breach of the 
condition, and make either an entry or a claim in order to 


avoid the eftate. 2 Black. 155. 


LINEN. By 24 G. 3. c: 41. every callico printer, and print- 
er, painter, or ftainer of filks, linens, cottons, or ftuffs, thall 
take out a licence annually, from the officers of excife. 
And by 27 G. 3. ¢. 13. and 28 G. 3. c. 37. feveral duties 
are impofed upon all goods printed, ftained, painted, or dyed, 
in Great Britain; except fuch as thall be dyed throughout of 
one colour only. And alfo, certain duties’ are impofed on 
the importation, and drawbacks allowed on the exportation, 
thereof ; as fet forth in {chedules annexed to the faid a&. 

And by feveral ftatutes, regulations are made for the 
manufacturing and marking linen cloth, cottons, and calli. 
coes made in Great Britain, 

LITERA, 
g 
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LITERA, Fr. /itere or liđiere, from the Latin Lum, 2 
bed, fignifies Jitter, or ftraw, now only ufed in {tables for the 
bedding of horfes ; but, in ancient times, beds were commonly 
made of it. Some manors were held of the king by the fer- 
jeanty of finding ftraw for the king’s bedchamber, inveniendi 
literam ad lectum regis. 


LITERARY PROPERTY. Authors have not, by the - 
common law, the fole and exclufive copy-right remaining in 
themfelves or their afligns in perpetuity, after having printed 
and publifhed their compofitions. But by the ftatute of 
8 An. c. 19. it is fecured to them for 14 years from the day 
of publifhing ; and after the end of 14 years, the fole right 
of printing or difpofing of copies {hall return to the authors, 
if then living, for other 14 years. Bur. Mansf. 2409. 


LITIGIOUS, is where a church is void, and two prefent- 
ations are offered to the bifhop upon the fame avoidance ; 
in which cafe, the church is faid to become litigious; and 
if nothing further is done by either party, the bifhop may 
fufpend the admiflion of either of the clerks, and fuffer a 
lapfe to incur. 3 Black. 246. 


LIVERY OF SEISIN, is a delivery of poffeffion of lands, 
tenements, and hereditaments, unto one that hath right to 
the fame; being a ceremony in the common law ufed in the 
conveyance of lands, where an eftate of fee-fimple, fee-tail, 
or other freehold paffeth. 1 Infl. 48. 

And this, by the common law, is neceflary to be made 
upon every grant of an eftate of freehold in hereditaments 
corporeal, whether of inheritance or for life only. And 
’ this is one reafon why a freehold cannot be made to com- 
mence in futuro, becaufe atual pofieflion is to be given, 
which muft take effect at that inftant, or not at all. 
2 Black. 314. 

Livery of feifin is thus performed: The feoffor or his at- 
torney, together with the feoffee or his attorney, come to 
the land, and there, in the prefence of witnefles, declare the 
contents of the feoffment, on which delivery is to be made. 
And then the feoffor doth deliver to the feoffee, all other 
perfons being out of the ground, a clod, or turf, or a twig, 
or bough there growing, with words to this effe& : © I de- 
s liver thefe to ‘you, in the name of feifin of all the lands 
« and tenements contained in this deed.” But if it be of 

an 


“adil ad 95 


an houfe; the feoffor muft take the ring or latch of the door, 
the houfe being quite empty, and deliver it to the feoffee in 
the fame form; and then the feoffee muft enter alone, 
and fhut to the door, and then open it, and let in the others. 
And there muft be as many liveries as there are lands in 
feveral counties. 2 Black.315. And it is ufual to indorfe 
the livery of feifin on the back of the deed, fpecifying 
the manner, place, and time, together with the names of the 
witnefles. 

But in an exchange, a fine, a devife, a furrender by cuf- 
tom, a leafe and releafe, a bargain and fale by deed, indent- 
ed and inrolled, (becaufe the ftatute of ufes, 27 H. 8. c- ro. 
gives the poffeffion to the ufe,) a freehold may pafs without 
livery. 1 Infe 50. 

Alfo, in hereditaments incorporeal, livery of feifin cannot 
be made, for they are not the object of the fenfes; and in 
leafes for years, or other chattel intereft, it is not neceflary. 
In leafes for years, indeed, an actual entry is néceffary to 
veft the eftate in the leflee; for the bare leafe gives him 
only a right to enter; and when he enters in purfuance of 
that right, he is then, and not before, in the poffeflion of his 

_term. 2 Black. 314. i 


LOCAL ACTION, is an action reftrained to the proper 
county, in oppofition to a ¢ranjitory action, which may be 
laid in any county at the plaintiff’s difcretion. In local 
actions, where poileflion of land is to be recovered, or 
damages for an atual trefpafs, or for. wafte, or the like, 
affeting land, the plaintiff muft lay his declaration, or de- 
clare his injury to have happened in the very county and 
place that it really did happen: but in ‘tranfitory actions, 
for injuries that may have happened any where, as debt, de- 
tinue, flander, and the like, the plaintiff may declare in 
what county he pleafes, and then the trial muft be in that 
county in which the declaration is laid ; though if the de 
fendant will make affidavit that the caufe of action, if any, 
arofe not in that, but in another county, the court will 
oblige the plaintiff to declare in the proper county. 3 Black. 


294. 
LONDON (cuftom of): 


1. If a freeman of London diesinteftate, his effets, after 
payment of his debts, are divided according to the ancient 
6 univerfal 
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univerfal do€trine of the pars rationabilis. If he leaves è 
widow and children, his fubftance (dedu€ting the widow’s 
apparel, and furniture of her bedchamber) is divided into 
three parts; one of which belongs to the widow, another to 
the children, and the third to the adminiftrator: if only a 
widow, or only children, they thall refpedtively, in either 
cafe, take one moiety, and the adminiftrator the other; if 
neither wife nor child, the adminiftrator fhall have the 
whole. And this portion, or deadman’s part, the admini- 
{trator was wont to apply to his own ufe, till the flatute . 
1 Fa. 2. c. 17. declared, that the fame fhould be fubje& to 
the ftatutes of diftribution. If fhe hath a jointure made to 
her before marriage, in bar of her cuftomary part, yet fhe 
{hall have her fhare of the deadman’s.part, under the flatute 
of diftribution, unlefs barred by ipecial agreement. . And if 
any of the children are advanced by the father in his life- 
time with any fum of money, (not amounting to their full 
proportionable part,) they hall bring their portion into 
hotchpot with the reft of the brothers and fifters, but not 
with the widow, before they are intitled to any benefit 
under the cuftom; but, if they are fully advanced, the 
cuftom intitles them to no farther dividend. 2 Black. 
18. 
; 2. In London, every day, except Sunday, is a market overt ; 
and fales in the fhops there for valuable confideration are 
good. 5 Co. 83. ; 

3. By cuftom in London, where a feme covert ufeth any 
craft in the faid city, on her fole account, wherewith the 
hufband meddleth not, fhe fhall be charged as a feme fole 
concerning every thing that touched her craft; and if the 
hufband and wife fhail be impleaded, the wife fhall plead 
as a feme fole; and if fhe is condemned, fhe fhall be com- 
mitted to prifon till fhe has made fatisfaétion ; and the huf- 
band and his goods fhall not be charged or impeached. Bur. 
‘Mansf. 1776- 

‘And fuch fefe covert fole trader is liable to a commiffion 
of bankruptcy : but the commiffion ought to be confined to 
matters in the way of her trade. Id. 1784. 

If her hufband becomes bankrupt, and afterwards fhe be- 
comes bankrupt, the hufband’s aflignees cannot take her 
effects; they belong to Aer aflignees. And the queition is 
not between hufband and wife, but between his creditors 


and hervcreditors. id. 
4. Cuftoms 
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4: Cuftoms of London, if put in iffue, are certified by the 
mayor and aldermen by the mouth of their recorder. 
Id. 249. 


LORD, dominus, is a word or title of honour, diverfely 
afed, being attributed not only to thofe who are noble by 
birth or creation, otherwife called peers of the realm, and 
lords of parliament; but to fuch as are fo called by the curtefy 
of England, as all the fons of a duke, and the eldeft fon of 
an-earl; and to perfons honourable by office, as the lord chief 
jufiice, and fometimes to a private perfon that hath the fee 
of a manor, and’ confequently the homage of the tenants 
within his* manor, for by his tenants he is called 4rd. In 
this laft fignification, it is moft ufed in our law books, where 
it is divided into lord paramount, or fuperior lord, and lord 
mefne, (medius,) middle, between the lord paramount and the 
tenant. 


LORD’s DAY. All perfons, not having reafonable ex- 
cufe, fhall refort to the church (or fome congregation of 
religious worfhip allowed by the laws of this realm) on 
every Sunday; on pain of one fhilling for every omiffion, 
1 Blt. 2. 

By feveral aéts of parliament there are penalties inflitted 

upon perfons exercifing their worldly calling on the Lord’s 
day. 
King James the-firft, in the Book of Sports, 1618, declared 
the following games to be awful, wiz. dancing, archery, 
leaping, vaulting, May-games,. Whitfun-ales, and morris 
dances; and allowed the fame to be ufed on Sundays after 
evening fervice; but reftraining all recufants from this 
liberty, and commanding each parifh to ufe thefe recreations 
by itfelf; and prohibiting all unlawful games, bear baiting, 
bull baiting, interludes, and bowling by the meaner fort. 
And, by ftatute 1 C. c. 1. it is enacted, that there fhall be 
no concourfe of people out of their own parifhes on the 
Lord’s day, for any fport or paftime ; or any bear baiting, 
bull baiting, interludes, plays, or other unlawful exercifes and 
paftimes ufed by perfons within their own parithes ; on pain’ 
of 35, 4d. ‘for each offence. 

Killing game on the Lord’s day, incurs a forfeiture of 20/. 
őt not lèfs than: 1o/. för the firft offence; for the fecond of- 
fence 30/., or not lefs than 20/,; ard’ for every other offence 
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sol. To be recovered before the juftices of the peace. 
13 G. 3. ¢. 80. 

Py the 29 C. 2. c. 7. no arref fhall be made, nor proce]+ 
ferved on the Lord’s day, (except for treafon, felony, or 
breach of the peace,) but the fervice thereof fhall be void. 
But this doth not extend to ecclefiaftical proces, as citations, 
or excommunications. Gibf. 371. < 

The hundred fhall not be anfwerable for robbery committed 
on the Lord’s days : 29 C. 2. c. 7. 

The Lord’s day is not a juridical day 3 therefore, when the ’ 
return days are fixed on Sunday, (as it often happens,) yet 
the court never fits to receive the returns till the Monday 
following: for no proceedings can be had, or judgment 
given, or fuppofed to be given, on a Sunday. 3 Black 
278. 


LOTTERIES, by 10 &' 11 W. c. 17. are declared to be 
public nufances ; and all grants, patents, and licences, for 
fuch lotteries, to be againft law. And the fetting up of any 
lottery, is, by feveral aéts of parliament, made punifhable 
with very high penalties. But, for the public feryice of the 
government, lotteries are frequently eftablithed by particular 
ftatutes, and managed by fpecial officers and perfons ap- 
pointed. 

And by 27 G. 3. c. I. all perfons who fhall publicly or 
privately fet up, or keep, by himfelf or any other, any office 
or place for buying, felling, or dealing in lottery tickets, or 
fhares thereof, without being licenfed, fhall be deemed 
rogues and vagabonds, and fhall be punifhed as directed by 
17 G. 2. € 5. 


LOWBELL, from the Saxon bw, a flame of fire, is an 
invention of taking birds in the night with a Aght and a bell ; 
by the fight and noife whereof, birds, fitting upon the ground, 
become ftupified, and fo are covered and taken with a net: 
which is, by the game aéts, prohibited. 


_ LUNATIC, is one that at certain times is deprived of 
the ufe of his underftanding; and is fo denominated, from. 
his diforder being fuppofed to depend upon the change of 

the moon. 
. By the ftatute of prerogativa regis, 17 Ed. 2. c. 10. the king 
fhall provide, in the cafe of lunatics, that their lands and 
z pad tenements 
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tenerfients fhall be fafely kept without wafte and deftru&tion, 
and that they and their houfehold {hall live and be main. 
_ tained competently with the profits of the fame; and the re- 
fidue, befides their fuftentation, fhall bé kept to their ufe, to 
be delivered unto them when they come to their right 
mind, or otherwife to their executors or adminiftrators, 

The method of proving a man non compos is, by procefs 
out of chancery, from whence a commiffion iffues to the 
fheriff, to inquire, by a jury, into the party’s {tate of mind. 
And if he be found zon compos, the lord chancellor ufually 
commits the care of his perfon to fome friend, who is then 
called his committee. But the next heir is feldom permitted 
to have the care of his perfon, becaufe it is his intereft that 
the party fhould die. But the heir is generally made the 
manager of his efate ; becaufe it is his intereft to keep it in 
good condition. 1 BYack. 305. 

Any perfon may juftify confining and beating his friend, 
being mad, in fuch manner as is proper in fuch circumftances. 
1 Haw. 130. And the overfeers of the poor, by the vagrant- 
act, may confine lunatic vagrants. 

‘The marriage of a lunatic, not being in a lucid interval, 
hath, by the late determinations, been adjudged to be void, 
But as it may be difficult to prove the exa& {tate of the party’s 
mind, at the aétual celebration of the marriage, therefore 
the ftatute of 15 G. 2. c. 30. hath provided, that the mar- 
riage of lunatics, and perfons under phrenzies, (if found lu- 
natics under a commiffion,) before they are declared of 
found mind by the lord chancellor, fhall be totally void. 

A conveyance to or by a lunatic is not abfolutely void, 
but voidable ; and the next heir may, after his death, take 
advantage of his incapacity and fet it afide. 4 Co. 123. 
By 29 G. 2. c. 31. and 11 G. 3. ¢. 30. the guardians of luna- 
tics may make leafes under the direction of the court of 
chancery; and under the like dire@tion, a lunatic may 
furrender or accept of a furrender of a leafe in order to 
renew it. 

In criminal cafes, a lunatic is not chargeable for his own 
acts whilft under that ingapacity. If there be any doubt 
whether he be compos or not, this fhall be tried by an inqueft 
of office to be returned by the fheriff; and if he be found 
non compos, this, as it excufes from the guilt, fo alfo confe- 
quently fromthe punifhment. But if he hath lucid intervals 
of ondertas he thall anfwer for what he does in thofe’ 
intervals, as if he had no deficiency, p Haw. 2: 
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If a man be compos when he commits a crime, yet if he 
becomes non compos after, he fhall not be indicted ; if after 
indi€tment, he fhall not be convicted; if after conviction, 
he fhall not receive judgment; and, if after judgment, he 
thall not be ordered for execution. 4 Black. 395. : 

If a perfon who wants difcretion commit a trefpafs againft 
the perfon or poffeflion of another, he fhall be compelled 
in a civil ation to give fatisfađtion for the damage- 
3 Haw. 2. 
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AGNA CHARTA, the great charter of liberties 

granted firt by king Jobn, and afterwards with 
fome alterations confirmed in parliament by king Henry 
the third. ft is fo called, either for the excellency of the 
laws therein contained, or`becaufe there was another charter 
called-the charter of the foreff, which was the lefs of the two 5 
or in regard of the great wars and troubles in obtaining it. 
The faid king Hen. 3. after it had been feveral times con- 
firmed by him, and as often broken, at laft, in the 37th 
year of his reign, confirmed it in the moft folemn manner. 
He came into Wefminfter-hall, and, in the prefence of the 
nobility and bifhops, with lighted candles in their hands, 
magna charta was read; the king all that while laying his 
hand on his breaft, and at laft folemnly fwearing ‘ faith- 
«c fully and inviolably to obferve all things therein contained, 
« as he was.a man, a chriftian, a foldier, and a king.” 
Then the bifhops extinguifhed the candles, and caft them to 
the ground, ‘and every one faid, “Thus let him be extin- 
«& guifhed, and ftink in hell, who violates this charter.” 
Upon which the bells were fet a ringing, and all perfons by 
their rejoicing approved of what was done. Afterwards, 
king Ed. 1. confirming this charter, in the 25th year of his 
reign, made an explanation of the liberties therein granted 
to the people ; adding fome, which are now called articulé 
Super chartas ; and in the confirmation he dire€ted that this 
charter fhould be read twice a year to the people, and fens. 
tence of excommunication to be.conftantly denounced againft 
all that by word, or deed, or counfel, fhall a& contrary: 
thereto, or in any degree infringe it. And afterwards, Sir 
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Edward Coke obferves, that it was confirmed by upwards of 
thirty fubfequent corroboratory ftatutes. ‘This charter, be- 
fides redrefling many grievances incident to feudal tenures, 
which were of no {mall moment at that time, provided for 
the protection of the fubjeét againft other oppreffions, then 
frequently arifing from unreafonable amercements, from 
illegal diftreffes or other procefs for debts or fervices due to 
the crown, from the tyrannical abufe of the prerogative and 
pre-emption. It fixed the forfeiture of lands for felony, in 
the fame manner as it {till remains ; it eftablifhed the tefta- 
mentary power of the fubject over part of his perfonal eftate, 
the reft being diftributed among his wife and children ; it 
laid down the law of dower, as it hath continued ever fince. 
In matters of public police and national ‘concern, it en- 
joined an uniformity of weights and meafures; gave new 
encouragement to commerce, by the protection of merchant 
ftrangers ; and forbad the alienation of lands in mortmain, 
With regard to the adminiftration of juftice, befides pro- 
hibiting all denials, or delays of juftice, it fixed the court of 
common pleas at Weffminffer, that the fuitors might be no 
longer haraffed with following the king’s perfon in all his 
progrefles ; and at the fame time brought the trial of iffues 
home to the very doors of the freeholders, by directing af» 
fizes to be taken in the proper counties, and eftablifhing 
annual circuits: it directed the regular awarding of inquefts 
for life or member; and regulated the time and place, of 
holding the inferior tribunals of juftice, the county court, 
fheriff’s tourn, and court leet. It confirmed and eftablifhed 
` the liberties of all the cities, boroughs, towns, and ports of 
the kingdom, And, laftly, (which alone would have me- 
rited the title that it bears, of the great charter,) it prote€ted 
every individual of the nation in the free enjoyment of his 
life, his liberty, and his property, unlefs declared to be 
forfeited by the judgment of his equals, or the law of the 
Jand. 4 Black. 423. 


MAIDEN RENT, was a fum of money paid to the lord 
on the marriage of his tenant’s daughter, faid to be in ree 
compence of the cuftom of the lord’s lying with the bride 
the firft night after marriage. Others fuppofe it to have 
been a fine for licence to marry a daughter, 


MAIHEM, See MAYHEM. 
Mii H3 MAILE, 
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MAILE, in French, is a fmall piece of moneys and ia 
9 Hen. 5. filver half-pence here were termed mailes. Ina 
large acceptation, the word maile fignifies a rent in general, 
paid cither in‘money, corn, cattle, or other goods, as geefe 
maile, cow maile, and the like; and in Scotland, maile is 
{till the common name for rent. White maile, white rents, 
vulgarly called quit rents, were rents paid in filver, and 
thereby diftinguifhed from work-day rents, cummin-rents, 
corn-rents, and thelike. Black maile or black rents, feem 
properly to have been rents paid in cattle ; but, more largely 
taken, they feem to have been ufed to denote all rents not 
paid in filver, in contradiftin€tion to the blanch farms or white 
rents. 


MAIM, is fuch a hurt of any part of a man’s body, 
whereby he is rendered lefs able in fighting, either to defend 
himfelf, or annoy his adverfary. For the limbs of every 
fubje& are under the fafeguard and proteétion of the law, to. 
the end a man may ferve his king and country, when occa- 
fion fhall be offered. 1 Inf. 127. 

The cutting off, or difabling, or weakening a man’s hand 
or finger, or ftriking out his eye, or foretooth, or caftrating 
him, are faid to be maims; but the cutting off his ear, or 
nofe, were not efteemed maims at the common law, 
becaufe they do not weaken, but only disfigure him. ' 
1 Haw. 111. 

By the ftatute 22 & 23 C.2. c. I. if any perfon, on pur- 
pofe and by lying in wait, thall cut out or difable the tongue, 
put out an eye, flit the nofe, cut off a nofe or lip, or cut off 
or difable any limb or member of any perfon, with inten- 
tion to maim or disfigure him ; he fhall be guilty of felony 
without benefit of clergy. If the maim comes not within 
any of the defcriptions of this a¢t, yet it is indi€table at the 
common law, and may be punifhed by fine and imprifon- 
ment; or an appeal may be brought for it at the common 
law, in which the party injured fhall recover his damages ; 
or he may bring an action of trefpafs, which kind of action 
hath now generally fucceeded into the place of appeals, in 
{maller offences not capital. 2 Haw. 157. 


MAINOUR, (main-avoir, Fr.) is when a thief is appre- 
hended in the very a€t, Aaving the thing ftolen in his hand 
or pofleflion. This was anciently called Aandhabbend, and 

fometimes, 
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fometimes backberend, as a bundle or fardel on his back. 
2 Infl. 188. * 

Anciently, if one guilty of larceny had been frefhly pur- 
fued and taken with the manner, and the goods fo found 
upon him had been brought into the court with him, he 
might be tried immediately without any indiétment; and 
this is faid to have been the proper method of proceeding in 
thofe manors which had the franchife of infangthefe, but 
feems to be altogether obfolete at this day. 2 Haw. 211. 


MAINPERNORS, manucaptores, are thofe perfons to whom 
a man is delivered out of cuftody or prifon, on their becom- 
ing bound for his appearance ; which, if he do not, they 
forfeit their recognizances. 


MAINPRISE, (manucaptio, a taking into the hand, from 
the French main, a hand, and pris, taken,) fignifies taking a 
man into friendly cuftody who might otherwife be committed 
to prifon, upon fecurity given for his appearance at a time 
and place affigned. He is fuppofed to go at large, and to be 
at his own liberty, under no poflibility of being confined by 
his mainpernors or fureties, as in the cafe of bail. Wood. b. 4. 


Ce 4. 
The difference between bail and mainprife is this; that 
mainpernors are only fureties, who, in cafe the perfon doth 
not appear, (though he was never arrefted or in prifon,) are 
to forfeit their recognizances : but bail is a cuftody; for no 
man is bailed but he that is under.an arreft or in prifon; and 
therefore the bail may retake the prifoner, if they doubt he 
will fly, and detain him or deliver him up to a juftice of the. 
eace, who ought to commit the prifoner in difcharge of the 
bail, or put him to find new fureties. Hales Pl. 96. 

There is alfo a writ of mainprife, direéted to the theriff, 
(either generally, when a man is imprifoned for a bailable 
offence, and bail hath been refufed; or fpecially, when the 
offence or caufe of commitment is not properly bailable be- 
low,) commanding him to take fureties for the prifoner’s ap- 
pearance, and to fet himatlarge. 3 Black, 128, 


MAINTENANCE, (manu tenere, } is an unlawful taking in 
Zand or upholding of quarrels or fuits, to the difturbance of 
common right: and it is twofold; either in the country, as 
where one affifts another in his pretenfions to certain lands by 
taking or holding the poffeffion of them for him by force or 
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fubtilty, or where one ftirs up quarrels in the country in re- 
Jation to matters wherein he is no way concerned ; or in the 
courts of juftite, where one officioufly intermeddles in a fuit 
depending in any fuch court, which no way belongs to him > 
by aflifting either party with money, or otherwife, in the pro- 
fecution or defence of any fuch fuit. 1 Haw. 249. 

Of this fecond kind of maintenance there are three fpe- 
cies: 1. Where one maintains another, without any contract 
to have part of the thing in fuit; which generally goes under 
the common name of maintenance. 2. Where one maintains 
one fide to have part of the thing in fuit; which is called 
champerty. 3. Where one laboureth a juror ; which is called 
embracery. Id. 

Perfons guilty of maintenance are not only liable to an ac- 
tion at the fuit of the party grieved, wherein they fhall ren- 
der fuch damages as fhall be anfwerable to the injury done to 
the plaintiff; but alfo they are indiétable as offenders againft 
public juftice, and adjudged thereupon to fuch fine and im- 
prifonment as the court fhall award, according to the circum- 
{tances of the offence. 1 Haw. 255. 


MALICE, when fpoken of in relation to the crime of 
murder, is not to be underftood in fo reftrained a fenfe as 
to fignify only a fpite or malevolence to the deceafed perlon 
in particular, but, more largely, an evil defign in general, 
the di&tate of a wicked, depraved, and malignant heart. 
It is of two kinds; expre/s, or implied. Malice expre/s is, 
when one, with a fedate, deliberate mind, doth kill another 5 
which formed defign is evidenced by external circumftances 
difcovering. that inward intention, as lying in wait, ante- 
cedent menaces, former grudges, and concerted {chemes to 
do him fome bodily harm. Malice implied is various; as 
when one voluntarily kills another without any provocation, 
or where one wilfully poifons another ; in fuch like cafes, the 
law implies malice, though no particular enmity can be 
proved. 4 Black. 198. 


MALT. By the 12 An. fl. x. c. 2. no malt fhall be im~ 
ported, on forfeiture of the fame, and the value thereof. 

And, by the fame ftatute, a duty is impofed on all malt 
made in England, from barley or other grain; which duty 
hath been continued by annual aéts ever fince. 

And by the 27 G. 3. c. 13. a further duty is impofed on 
all malt made in England or Scotland; or made in Scotland, 
and brought into England. And allgwances are to be made 
on malt exported, as fet forth in fchedules annexed to the act. 


And 
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And by the 24 G. 3. c. 41. a licence is required to be taken 
out annually, by every maker of malt for fale, from the offices 
of excife. 


MAN, Je of, is a diftin& territory from England, and 
is not governed by our laws; neither doth any aét of par- 
liament extend to it, unlefs it be particularly named therein. 
It was formerly a fubordinate feudatory kingdom, fubje& to 
the kings of Norway; then to the kings of England; after- 
wards tothe kings of Scotland; and then again to the crown 
of England ; and was finally granted, by king Fames the firit, 
to William Stanley earl of Derby, and the heirs male of his 
body, with remainder to his heirs general ; which grant was 
confirmed by a& of parliament, with a reftraint of the power 
of alienation by the faid earl and his ifue male. On the 
death of Fames earl of Derby in the year 1735, the male 
line of earl William failing, the duke of Athol fucceeded to 
the ifland, as heir general by a female branch. In the mean 
time, though the title of king had long been difufed, the 
earls of Derby, as lords of Man, had maintained a fort of 
royal authority therein ; which being found inconvenient for 
the purpofes of public juftice, and for the revenue, (it af- 
fording a commodious afylum for debtors, outlaws, and 
{mugglers,) authority was given to the treafury, by ftatute 
12 G. c. 2%. to purchafe the intereft of the then proprietors 
for the ufe of the crown ; which purchafe was at length com- 
pleted in the year 1765, and confirmed by: the ftatutes 
5 G. 3. c. 26. & 3g. whereby the whole ifland, and all its 
dependencies, (except the landed property.of the Athol family, 
their manerial rights and emoluments, and the patronage of 

_the bifhopric and other ecclefiaftical benefices,) are unali- 
enably vefted in the crown, and fubjected to the regulations 
of the Britifh excife and cuftoms. 1 Black. 105, 


MANBOTE, a compenfation or recompence for, homi- 
cide; for in ancient time almoft all offences might be com- 
penfated for money. 


MANDAMUS, is a writ iffuing in the king’s name out of 
the court of king’s bench, and directed to any perfon, cor- 
poration, or inferior court of judicature, commanding them 
to do fome particular thing therein fpecified, as appertaining 
to their office and duty. 3 Black. 110, 

- It is a high prerogative writ, of a moft extenfively re- 
medial nature. It lies to compel the admiflion or reftoration 
of the party applying, to any office or franchife of a public 

nature, 
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nature, whether fpiritual or temporal; it lies for the produc- 
tion, infpeCtion, or delivery of public books and papers ; for 
the furrender of the regalia of a corporation; to oblige bodies 
corporate to affix their common feal; to compel the holding 
of a court; and for an infinite number of other purpofes ; 
more particularly, it lies to the judges of any inferior court, 
commanding them to do juftice according to the powers of 
their office, whenever the fame is delayed: for it is the 
peculiar bufinefs of the court of king’s bench, to fuperintend 
all other inferior tribunals, and therein to inforce the due 
exercife of thofe judicial or minifterial powers, with which 
the crown or legiflature have inyefted them ; and this, not 
only by reftraining their exceffes, but alfo by quickening their 
negligence, and obviating their denial of juftice, Id. 

‘The writ is grounded on a fuggeftion, by the oath of the 
party injured, of his own right, and the denial of juftice 
below ; whereupon, in order more fully to fatisfy the court 
that there is a probable ground for fuch interpofition, a rule 
is made, (except in fome general cafes, where the probable 
ground is manifeft,) directing the party complained of to 
{hew caufe why a writ of mandamus se d not iffue; and if he 
fhews no fufficient caufe, the writ itfelf is iffued, at firft in 
the alternative, either to do this, or fignify fome reafon to 
the contrary; to which a return or anfwer muft be made at 
a certain day. And if the inferior judge, or other perfon 
to whom the writ is directed, returns or fignifies an infuf- 
ficient reafon, then there iffues, in the fecond place, a pe- 
remptory mandamus, to do the thing abfolutely; to which 
no other return will be admitted, but a certificate of perfect 
obedience, and the execution of the writ. Id. 311. i 
If the inferior judge, or other perfon, makes no return, or ~ 
fails in his refpeét and obedience, he is punifhable for his 
contempt by attachment. But if he at firft returns a fufficient 
caufe, although it fhould be falfe in fa@, the court of king’s ~ 
bench will not try the truth of the faét upon affidayits, but 
will for the prefent accept the return, and proceed no further 
on the mandamus. But then the party injured may have 
an action againft him for his falfe return, and (if found to 
be falfe by the jury) fhall recover damages equivalent to the 
injury fuftained ; together with a peremptory mandamus to 
do his duty. Id. 

Or, for a more fpeedy redrefs, the party profecuting the 
mandamus may, on the firft return to the mandamus, plead 
to or traverfe all or any of the material faéts in the faid rc- 
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turn: to which the perfon making the return fhall reply, 

. take iffue, or demur; and fuch further proceedings may be 
had thereupon in all refpects, as if the perfon profecuting 
the mandamus had brought his a€tion upon the cafe for a 
falfe return. 9 Aa. c. 20. 

Where there are crofs mandamufes, as to admit different 
perfons to one and the fame office, they muft both be obeyed 5 
for it is without prejudice to the right of either claimant, 
for a mandamus gives no right: it only brings the matter 
into a courfe of trial, Bur. Mansf. 1422, 


MANNER, See Marnovur.” 


MANOR, manerium, 2 manendo, becaufe the ufual refi- 
dence of the owner, was a diftri& of ground, held by lords 
or great perfonages, who kept in their own hands fo much 
land as was neceflary for the ufe of their families, which 
were called terre dominicales, or demefne lands, being occu- 
pied by the lord, or dominus manerii, and his fervants. The 
other lands they diftributed among their tenants, which the 
tenants held under divers fervices. The refidue of the ma- 
nor, being uncultivated, was termed the lord’s wafte, and 
ferved for common of pafture to the lord and his tenants. 
Manors were formerly called baronies, as they ftill are Jrd- 
Joips: and each lord or baron was empowered to hold a do- 
‘meftic court, called the court-baron, for redrefling mifdemea- 
nors and nufances within the manor, and for fettling dif- 
putes of property among the tenants. 2 Black. go. 


MANSLAUGHTER, is fuch killing of a man, as happens 
either on a fudden quarrel, or in the commiffion of an un- 
lawful a€t, without any deliberate intention of doing any 
mifchief at all. There is no difference between murder and 
manflaughter, but that murder is upon malice forethought, 
and manflayghter upon a fudden occafion. As if two meet 
together, and ftriving for the wall, the one kills the other, 
this is manflaughter and felony. And fo it is, if they had 
upon that fudden occafion gone into the field and fought, 
and the one had killed the other, this had been but man- 
flaughter and no murder; becaufe all that followed was but 
a continuance of the firft fudden occafion, and the blood 
was never cooled till the blow was given. This offence is 
within the benefit of clergy, but the offender fhall be burned 
ip the hand, and forfeit ali his goods and chattels. 3 ee 
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‘MANSTEALING, or kidnapping, is the forcible ab- 


dudtion, or the ftealing away, of man, woman, or child, 
from their own country, and fending them into another. 
By the ancient Jewifh law, and by the civil law, this crime 
is punifhed with death; but by the common law of England, 
the punifhment thereof doth not extend unto death; but the 
offender being found guilty, is liable to be fined, imprifoned, 
and pilloried, at the difcretion of the court. 4 Black. 219. 


MANUMISSION, was the freeing of a flave out of 
bondage; and was fo denominated from the mafter’s taking 
him by the hand before the’ fheriff in the county court, and 
delivering him, or letting him go at liberty, with a declara- 

- tion that it is his will that the {lave fhail thence go free. 


MARCHERS, or LORDS MARCHERS, were the keep- 
ers or wardens of the marches or boundaries of the kingdom, 
between England and Scotland, and England and Wales; fo 
denominated from the word marche, a limit. They had 
courts of marche, wherein they tried caufes of different kinds, 
and efpecially offences againft the public peace, which went 
by the general name of marche treafon. 


MARINARIUS, a mariner, or feaman: and marinarius 
eapitaneus, was the admiral or warden of the ports; which 
offices were commonly united in the fame perfon: the word 
admiral, not coming into ufe till the latter end of the reign 
of king Edward the firft; before which time, the king’s let- 
ters ran thus: Rex capitaneo marinariorum et ejufdem marinariis, 
falutem. 


MARISCUS, a marth, or fenny ground, 


MARITAGIUM, marriage, was the privilege which the 
lord anciently_ had of giving a female heir, being his tenant, 
in marriage ; in order to fupport the feudal fervices, 


MARKET, See Fark. 


MARQUEand REPRISAL. When the fubje@ts of one 
ftate are opprefled and injured by thofe of another, and 
juftice is denied by that ftate to which the oppreflor belongs, 
letters of marque and reprifal (words in themfelves fynony- 
mous, and fignifying a taking in return) are grantable ny 
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the faw of nations, in order to feize the bodies or goods of the 

fubjeđls of the offending ftate, until fatisfaction be made, 

wherever they happen to be found. ‘To which purpofe it is 

declared by the ftatute 4 Hen. 5. c. 7. that if any fubjects of 
the realm are oppreffed in time of truce by any foreigners, 

the king will grant-marque in due form, to all that feel them- 
felves grieved. And, on complaint to the keeper of the 
privy feal; he fhall make to the party complainant, Zetters of’ 
requeft under the privy feal. And if, after fuch requeft of 
fatisfaction made, the party required doth not make, in 

convenient time, due, reftitution or fatisfaction to the party 

grieved, the lord chancellor fhall make him out Zetters of 
marque under the great feal. And by virtue of thefe, he may 

attack and feize the property of the aggreflor nation, without 

hazard of being condemned as a robber or pirate. 1 Black. 

258. 


MARQUESS, isa title of honour, above an earl, and 
next below a duke. . His office, when he firft received this 
denomination, was to guard the frontiers and limits of the 
kingdom, which were called the marches, from the Teutonic 
word marche, a limit; as were the marches of England and 
Wales, whilft they continued hoftile countries. 


MARRIAGE: 

1. Of marriage there are feveral difabilities : One is, upon 
account of kindred; either by confanguinity, which is a re~ 
lation by bloods or by affinity, which is a relation by mar- 
riage. But marriages within the degrees. prohibited,, are 
not ip/o facto void, but only voidable by fentence of divorce 
in the fpiritual court... And after the death of either of the 
parties, the courts of common law will not fuffer the fpiri- 
tual court to declare fuch marriages to have been void, fo as. 
to baftardize the iffue. 1 Black. 434. 
By the civil law, firft coufins are allowed to marry, 
but by the canon law, both firft and fecond coufins (which 
was in order to make difpenfations more frequent) are pro- 
hibited. ‘Therefore, where it is vulgarly faid,- that: firft 
coufins may marry, but fecond coufins cannot, probably 
this arofe. by confounding thefe two laws. But, by the law 
of England, it is lawful for both firft and fecond coufins to 
marry. à 
~- 2. Another difabilityis a prior marriage, or having another 
hufband or wife living; in which cafe,-the fecond marriage! 
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is a&ually void, without any declaratory fentence. 1 Black. 
430. 

7 Another difability is want ofage. In which cafe, if a boy 
under fourteen, or-a girl under twelve years of age, marries, 
this marriage is only inchoate and imperfect ; and when either 
of them comes to thofe refpe€tive ages, they may difagree, 
and declare the marriage void. But, if at fuch age of con- 
fent, they agtee-to continue together, they need not be 
married again. If the hufband be of years of difcretion, and 
the wife under twelve, when fhe comes to years of difcretion, 
he may difagree as well as fhe may; for, in contraéts, the 
obligation muft be mutual, both muft be bound or neither ; 
and {o it is on the contrary, when the wife is of years of dif- 
cretion and the hufband under. Jd. 

4. Formerly, another difability was a pre-contrac, either 
per verba de prafenti, or per verba de futuro. A contra& 
per verba de prafenti, was deemed a valid marriage, and the 
parties might have been compelled in the fpiritual court to 
celebrate it in the face of the church. But now, by th 
26 G. 2. c. 33. no marriage is valid that is not tebrata 
in fome parith church, or public chapel, unlefs by difpenfa- 
tion from the archbifhop of Canterbury. It muft alfo be 
preceded by publication of banns, or by licence from the. 
{piritual judge. Jd. 439. 

And by the ftatute of frauds and perjuries, 29 C. 2. ¢ 3. 
no action fhall be brought whereby to charge any perfon 
upon any agreement made upon confideration of marriage, 
unlefs the agreement or fome memorandum or note thereof 
be in writing, and figned by the party to be charged theres 
with 

5. Another incapacity arifes from want of con/ent of parents 
or guardians ; to which purpofe, it is ena€ted by the 26 G. 2. 
c. 33. that all marriages folemnized by /icence, where either 
of the parties, not being a widower or widow, fhall be under 
the age of twenty-one, without the ‘confent of the father if 
living, or guardian, or mother, (where there is no guardian,) 
if living, and unmarried, otherwife, of a guardian appoints 
ed by the court of chancery, fhall be void. And in cafe of 
banns publifhed, where either of,the parties is under age, 
if the parent or guardian fhall publicly declare, or caufe to 
be declared, at the time and place of publication, his 
diffent to the marriage, fuch publication fhall be void. 

6. Another incapacity is want of reafon ; without acom- 
petent fhare of which, no contract can be binding. ‘Fhere- 

fore, 
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fore, the marriage of idiots, and of lunatics, (unlefs ander the 
dire€tion of the court of chancery,) is totally void. 1 Black, 


7. In all cafes where banns have been publifhed, the mar- 
riage {hall be folemnized in one of the churches or chapels 
where the banns were publifhed; and in cafe of licence, 
it fhall be folemnized in one of the churches or chapels 
where one of the parties hath been ufually refident for four 
weeks next before. 26 G. 2. c. 33. 

But by a general claufe in the faid act, nothing therein 
dhall extend to Scotland; nor to any marriages amongit the 
people called Quakers, or Jews, where both the parties are 
Quakers or Jews refpectively ; nor to any marriages beyond 
the feas. 

In the cafe of Robinfon and Bland, M. 1 G. 3. lord Man/- 
field (arguendo) faid, « It has been laid down at the bar, 
that a marriage in a foreign country muft be governed by 
the laws of that country where the marriage was had; 
which, in general, is true. But the marriages in Scotland, 
of perfons going from hence for that purpofe, were initanced 
by way of example. Thefe may come under a very different 
confideration ; according to the opinion of Hudberus, p> 33% 
and other writers. No fuch cafe hath yet been litigated in 
England, except one, of a marriage at Offend; which came 
before lord Hardwicke, who ordered it to be tried in the 
ecclefiaftical court.. But the young man came of age, and 
the parties were married over again; and fo the matter was 
never brought to a trial.” Bur. Mansf. 1079. 

_ But in Buller’s Law of Niji Prius, p. 113. there is a 
fhort note of a cafe wherein this point was afterwards de- 
termined, upon an appeal to the delegates; viz. Compton 
and Pearcroft, 1 Dec. 1768. The appellant and refpondent, 
being both Engli/b fubjects, and the appellant being under. , 
age, ran away without the confent of her guardian, and 
were married. in Scotland; and, ona. fuit brought in the 
{piritual court to annul the marriage, it was holden that the 
marriage was good. i , 

8. By feveral ftatutes a penalty of 100/7 is inflicted 
for marrying any perfons without banns or licence. But 
by the 26 G. 2. c. 33. if any perfon fhall folemnize matri- 
mony without banns or licence obtained from fome perfon 
having authority to grant the fame, or in any other place 
than a church or chapel where banns have been ufually pub- 
Aithed, untefs by fpecial licence from the archbifhop of Cars 
; a ` terburyy 
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terbury, he fhall be guilty of felony, and tranfported for 
fourteen years; and the marriage fhall be void. 

g. The lawfulnefs of marriage is to be tried by the 
bifhiop’s certificate, upon an iffue, whether accoupled in lawful 
matrimony; asin a writ of dower, or other writ brought in 
the temporal courts. But whether a woman is the wife of 
fuch a perfon, is triable by a jury upon fuch an  iffue. 
i Inf. 134. 

10. Of divorce, or feparation of the parties, there are two 
Kinds; the one total, the other partial: the one a vincula 
matrimonii, from the band of matrimony ; the other a menfa 
et thoro, being merely from cohabitation. 1 Black. 440. 

The total divorce, a vinculo, muft be from fome caufe of 
impediment exifting before the marriage, as in the cafe of 
confanguinity ; and in this the marriage is declared null, as 
having been abfolutely unlawful ab zitio, And the iffue 
of fuch marriage as is thus entirely diffolved, are baftards. 
1 Black. 440. i 

Divorce a menfa et thoro, from bed and board, is when 
the marriage is juft and lawful in itfelf, but from fome fu- 
pervenient caufe it becomes improper for the parties to live 
together, asin cafe of cruel ufage or adultery in either of 
the parties. Jd. 

But for adultery, divorces a vinculo matrimonii have of 
late years been frequently granted by act of parliament, and 
the parties allowed to marry again. Id. 441. 

11. In cafe of divorce a menfa et thoro, the law allows 
alimony, or maintenance, to the wife, out of her hufband’s 
eftate, at the difcretion of the ecclefiaftical judge. ‘This is 
fometimes called the ¢fovers, for which, if he refufes pay- 
ment, there is (befides the ordinary procefs of excommuni- 
cation) a writ at common law de ¢ffoveriis habendis; in order 
to recover it. But, in cafe of elopement, and living with an 
adulterer, the law allows her no alimony; for as that 
amounts to a forfeiture of her dower after his death, it is 
alfo a fufficient reafon why fhe fhould not be partaker of his 
eftate when living. 3 Black. 94. 


MARSHALSEA court, was originally held before the: 
{teward and marfhal of the king’s houfe, and was inftituted: 
to adminifter juftice between the king’s domeftic fervants, 
that they might not be drawn into other courts, and thereby: 
the king lofe their fervice. It held plea of all trefpaffes com- 
mitted within the verge of the court, where only one of the 
parties is in the king’s. domeftic fervice, in which cafe, the 

inqueft 
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înqueft fhall be taken by a jury of the country ; and of all 
debts, contraéts, and covenants, where both of the contra@t« 
ing parties belong to the royal houfehold, and then the inqueft 
{hall be compofed of men of the houfehold only. Afterwards 
king Charles the firft ere€ted a new court of record, called 
the curia palatii, or palace court, to be held before the ftew- 
ard of the houfehold, and knight marfhal, and the fteward of 
the court, or his deputy, with jurifdi€tion to hold plea of all 
manner of perfonal actions whatfoever, which fhall arife be- 
tween any parties within twelve miles of his majefty’s palace 
of Whitehall. The court is now held once a week, together 
with ‘the ancient court of marfhalfea, in the borough of 
Southwark: and a writ of error lies from thence ‘to the 
court of king’s bench. But if the caufe is of any confidera- 
ble confequence, it is ufually removed on its firft commence 
ment, together with the cuftody of the defendant, either into 
the king’s bench or common pleas, by a writ of Habeas corpus 
cum caufa. And as to matters of inferior confequence, 
, the bufinefs of the court hath of late years been much re- 
duced, by the new courts of confcience erected in the envi- 
rons of London. 3 Black. 76. 


MARSHALSEA prifon, belonging to the court of king’s 
bench. By the 43 Eliz. c. 2. & 11 G. 2. ci 20. the juf- 
tices of the peace yearly, in Eafter feflions, fhall fet down 
what fums fhall be {ent out of every county or place corpo- 
rate, for the relief of the poor prifoners of the king’s bench 
and marfhalfea prifons, fo as there be fent out of every 
county 2os. at the leaft to each of the faid prifons. 


MARTIAL LAW. Anciently, preparatory to an actual 
war, the kings of this realm, by advice of the conftable and 
marfhal, were ufed to compofe a book of rules and orders, 
for the due governance and difcipline of their officers and fol- 
diers, together with certain penalties on the offenders; and 
this was called martial Jaw. But in truth and reality, this 
was not a law, but fomething indulged rather than allowed 
. as a law; the neceflity of government, order, and difcipline 

in an army, being that only which could give to thofe laws 
any countenance and encouragement. Hale’s Hifl. of the Com. 
Law, 38, 

But now the military are ordered and governed by the 
annual acts of parliament againft mutiny and defertion, and 
by articles of war framed by his majefty from time to 

Vor. II, í . time, 
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time, in purfuance of thè power given unto him by the faid 
acts. 


MASTER. See SERVANT: 
MAUNDAY THURSDAY, mandati dies, the day next 


before Good Friday, wherein is commemorated and practifed 
the command of our Saviour in wafhing the feet of the poor, 
or doing other aéts of humility. * 


MAYHEM; or maibem, fignifies a maim or wound, and 
confifts in violently depriving another of the ufe of a mem- 
ber, proper for his defence in fight. ‘This is a battery, attended 
with this aggravating circumftance, that thereby the party 
injured is for ever difabled from making fo good a defence 
againft future external injuries, as he otherwife might have 
done. Amongft thefe defenfive members are reckoned not 
only arms and legs, but a finger, an eye, and a foretooth, 
and alfo fome others: but the lofs of one of the jaw-teeth, 
the ear, or the nofe, is not mayhem at common law, as they 
can be of no ufe in fighting. 3 Black. 121. 


MAYOR, major, is the chief magiftrate in a city or town 
corporate; who hath under him aldermen, common council, 
and officers of divers kinds. 3 

Though a man be mayor of a corporation, it doth not 
follow that he is a juftice of the peace ; for there muft be a 
particular grant in the charter : and, in feveral of the ancient 
corporations, there were mayors long before the inftitution 
of the office of a juftice of the peace. 

But although he be not a jultice of the peace by charter, 
yet there are many cafes wherein he hath the fame power 
given unto him by. particular ftatutes; as in the cafe of 
conviting an offender for fwearing, drunkennefs, and fuch 
like. 


MEASURE, is a certain quantity or proportion of any 
thing. There are three different meafires, one for wine, 
one for beer and ale, and one for corn. In the meafure of 
wine; 8 pints make a gallon, 8 gallons a firkin, 16 gallons 
a kilderkin, half barrel, or rundlet; 4 firkins a barrel, 2 bar- 
rels a hogfhead, 2 hogfheads.a pipe, 2 pipes a tun.—In corn 
meafure ; 8 pounds or pints of wheat make a gallon, 2 gal- 
lons a peck, 4 pecks a buthel, 4 bufhels a fack, and 8 buthels 

a quar- 
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aquarter—tIn other meafure 3 barley corns in length make 
an inch, 12 inches a foot, 3 feet and 9 inches an ell, 16 
feet and an half a perch, poll, or rod. 


MEDICINES. By the 25 G. 3. c. 79. a duty is im 
pofed on medicines, (as fet forth in a fchedule annexed to 
the aét,) the compounding or mixing whereof is unknown, 
and in which the perfon compounding or vending the fame, 
claims fome fecret art. 

And every perfon uttering or vending fuch medicines, 
fhall take out a licence annually from the ftamp office. 


MEDIETAS LINGU Æ, is a jury or inqueft impanelled, 
where one of the parties to a Tuit is an alien; confifting of 
one half denizens, and the other half aliens, if fo many be 
forthcorfing in the place, But where both parties are 
aliens, the jury fhall all be denizens. Alfo this doth not 
hold in treafons ; aliens being very improper judges of the 
breach of allegiance: nor in the cafe of Egyptians, under 
the ftatute 22 Hen. 8. c. 10. 


MELIUS INQUIRENDUM, is a writ that lies for a fe- 
cond inquiry, where partial dealing is fufpeted; and parti- 
cularly of what lands or tenements a man died feifed, on 
finding an office for the king. So a melius inquirendum fhall 
be awarded out of the king’s bench, where the coroner’s in- 
quifition is unfatisfaCtory. 


MEMORY, time of, is afcertained by our law, from the 
time of the transfretation of king Richard the firft to the holy 
land. And any cuftom may be deftroyed by evidence of its 
non-exiftence, in any part of that long period from the reign, 
of king Richard the firft to'the prefent time. 2 Black. 31. 


MENIAL SERVANT, (from menia, the walls of a caftle, 
houfe, or other place,) a domeftic fervant, who lives under 
his mafter’s roof. 


MERCHANT, ( ower ee is one that trades in wares of 
any kind; and is not reftri¢ted to thofe only who traffic in 
the way of commerce, by importation or exportation. 

_& Salk. 445. 

Merchants have a particular fyftem of cuftoms, called the 
cuftom of merchants, or /ex arin ; which cuftom, how- 
2 ever 
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ever different froni the general rules of the common law, is 
yet ingrafted into it, and made a part thereof; being allow- 
ed, for the benefit of trade, to be of the utmoft validity in 
all commercial tranfactions. And thé judges are to take 
Notice of it, without requiring witnefles to prove it. - 
1 Black, 75. Burrow Mansf. 1669. 

By. magna charta it is provided, that all merchants (un- 
lefs publicly prohibited before-hand) fhall have fafe-conduct 
to come into and tarry in England, for the exercife of mer- 
chandize, without any unreafonable impofts, except in time 
of war; and, if a war breaks out between our country and 
theirs, they fhall be attached (if in Exgland ) without harm 
of body or goods, till the kiñg, or his chief jufticiary, be ine 
formed how our merchants are treated in the land with 
which we are at war; and if ours be fecure in that land, 
they fhall be fecure in ours. But in time of war, no 
fubje@t of a nation with whom we are at war can, by the 
jaw of nations, come into the realm, nor can travel himfelf 
upon the high feas, or fend his. goods or merchandize from 
one place to another, without danger of being feized by the 
king’s fubje€ts, unlefs he hath letters of fafe-condu@, which 
by divers ancient ftatutes were to be granted under the great 
feal; but now pafiports, under the king’s fign manual, or li- 
cencés from his ambaffadors abroad, are ufually obtained, 
and are allowed to be of equal validity. 1 Black. 260. 


MERCHENLAGE, was the law of the ancient kingdom 
of Mercia, in the counties next adjoining to Wales ; as the 
Saxonlage was the law introduced imto this kingdom by the 
Saxons, and the Danelage was that introduced by the Danes, 
And from thefe feem partly to be derived that which is now 
kitown by the name of the common law. 4 Black. 412. 


MERCHET, merchetum, was a pecuniary payment to the 
lord, in compenfation of his privilege of lying with his 
tenant’s wife the firft night after marriage. This cuftom 

. prevailed in Scotland until abolithed by king Malcolm the 
third. And perhaps from hence arofe the clofe affinity ‘and 
conneétion in the clanfhips; forafmuch as the eldeft child 
might have a fort of prefumptive right to look upon the lord 
as his or her father: and fo the whole clan might efteem 
themfelves as kindred one with another. In the northern 
parts of England alfo, it is faid, this cuftom was.in ufe; and 
feems to have been carried by the ancient Britons into Wales, 

and 
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and from them to have received its denomination: the fum 
paid to the lord, upon the marriage, being called in the 
Britith language gwahr-merched, the maid’s fee. 


MERGER, to fink; as when a greater eftate and a lefs 
coincide and meet in one and the fame perfon, without any 
intermediate eftate, the lefs is immediately merged ; that is, 
funk or drowned in the greater. Thus, if there be tenant for 
years, and the reverfion in fee fimple defcends to, or is pur- 
chafed by him, the term of years is merged in the inherit- 
ance, and fhall never exift any more. But they muft come 
to one and the fame perfon, in one and the fame right; 
therefore, if he who has the reverfion in fee, marries the 
tenant for years, this is no merger; for he has the inherit- 
ance in his own right, and the term of years in the right of 
his wife. 2 Black. 177. 


MESNE lords, are thofe who hold lordthips or manors 
under fome fuperior lord, who is called the lord paramount. 
When the great barons, who held of the king as their fupe- 
rior lord, granted out portions of their lands to inferior 
perfons, they became alfo lords with refpeé to thofe inferior 
perfons, as they were {till tenants with refpeét to the king ; 
and thus, partaking of a middle nature, they were called 
mefne, or middle lords: “the tenants held of them immedi- 
„ately, and mediately of the king. 2 Black. 59. 

There is alfo a writ of mefne, which lies where the tenant 
is diftrained by the fuperior lord, for the rent or fervice of 
the mefne lord, who ought to acquit him tothe fuperior 
lord; in which cafe, if the mefne lord appear not, he fhall 
lofe the fervice of the tenant, and the tenant fhail immedi- 
ately become tenant to the chief, lord: alfo in fuch cafe, the 
tenant may by writ recover damages, and the mefue lord be 
compelled to pay the rent and do the fervices. T. L. 


MESNE PROCESS, is fometimes put in contradiftin@tion 
to original procefs, and in that fenfe it fignifies an intermediate 
procefs, which iffues pending the fuit, upon fome collateral 
interlocutory matter, as to f{ummon juries, witneffes, and the 
like : fometimes it is put in contradiftin€tion to final procefs, 
or procefs of execution ; and then it fignifies all fuch procefs 
as intervenes between the beginning and end of a fuit. 


Black. 279. 
z 13 MESSUAGE, 
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’. MESSUAGE, is properly a dwelling-houfe, with fome 


adjacent land ailigned to the ufe thereof. 
METHEGLIN, an old Britith drink made of honey. 


MICEL GEMOT, the great council or affembly of the 
realm, fometimes called the witena gemot, or aflembly of 
wife men ; in after times denominated the parliament. 


MILES, a foldier, is particularly applied in our law to 
the order of knighthood; becaufe the knights formed the 
moft confiderable part of the royal army, in virtue of their 
tenure; one condition whefeof was, that every one who 
held a knight’s fee (which in Henry the fecond’s time amount- 
ed to 20/. a year) was obliged to be knighted, and attend 
the king in his wars, or make fine for his non-com- 
pliance. 


MILITIA. The number of private militia men through- 
out the kingdom (exclufive of the city of London, the Tower 
hamlets, and the Cingue ports ) is 30,440, who are under the 
direétion of the lieutenants of the feveral counties, appointed 
by his majefty ; which lieutenants are to appoint deputy 
lieutenants and commiflion officers; unto whom the juftices 
of the peace in many refpects fhall be affiftant. 

Which militia are to be trained and exercifed twenty-eight 
days in every year ; during which time, the provifions, in any 


-of the aéts.againft mutiny and defertion, fhall be in force, 


with refpedt to the officers and private men; yet fo as not ta 
ex¢end to life or limb. 

And in cafe of invafion or a¢tual rebellion, they may be 
drawn out into actual fervice, and put under the command 
of fuch general officers as his majefty {hall appoint; but not 
to be carried out of the ifland of Great Britain upon any 
account whatfoever. 


MILL, The #o// of a mill muft be regulated by cuftom 5 
and if the miller takes more than the cuftom, it is extortion : 
but if it is a new mill, there the miller is not reftrained to 
any certain toll; but they who will have their corn ground 
there, muft comply with the millers demand; and whatfo- 
ever he takes, it is not extortion, becaufe it is the voluntary 
agreement of the partics. L. Raym. 149, 
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In fome manors; the tenants owe fuit and fervice to the 
Jord’s mill ; the foundation whereof feems to have been, that 
the lord ere€ted the mill for the ufe of his tenants, and for 
their convenience, on condition that, when erected, they 
fhall all grind their corn there only: in which cafe, if they 
withdraw their fuit, the lord may have an action, and re- 
cover damages. And a new erected houfe within the pre- 
cing, is within the cuftom of multure ; and none may grind 
elfewhere, but in cafe of exceflive toll, or that the grift can- 
not be ground in convenient time.  Hardr. 177. 

By the common law, tithe is due of mills: but it is 
only a perfonal tithe, and payable out of the clear gain, 
after all manner of charges and expences deduéted. 2 P. 
Will. 463. 

' By the 9 G. 3. c. 29. if any perfon or perfons, riotoufly 
and tumultuoufly aflembled, fhall demolifh or pull down, or 
begin to demolifh or pull down, any wind faw mill, or other 
wind-mill, or any water-mill or other mill, or any of the 
works thereto belonging; or if any perfon fhall wilfully or 
malicioufly burn or fet fire to any fuch mill, he fhall be guilty 
of felony, without benefit of clergy, 


MINES : 

1. By the old common law, if gold or filver be found in 
mines of bafe metal, according to the opinion of fome, the 
whole was a royal mine, and belonged to the king; though 
others held that it only did fo, if the quantity of gold or filver 
was of greater value than the quantity of bafe metal: but now, 
by the ftatutes of 1 W. e. 30, and 5 W. e, 6. this difference is 
made immaterial; it being enacted, that no mine of copper, 
tin, iron, or lead, fhall be deemed a royal mine, notwithftand- 
ing gold or filver may be extracted from them in any quanti- 
ties: but that the king, or perfons claiming royal mines 
under his authority, may have the ore of any mine, (other 
than tin ore, in the counties of Devon and Cornwall, ) pay- 
ing to the proprietor of the mine, within thirty days after 
the ore fhall be laid upon the bank, and before the fame 
fhall be removed from thence ; for all copper ore wafhed and 
made clean and merchantable, 164 a tun; tin ore, 4os. a 
tun; iron ore, gos. a tun; lead ore, o/. a tun. And, in dee 
fault of payment, the owner may difpofe thereof, 

2. If a man hath land, in which thete is a mine.of coals 
or the like, and maketh a leafe of the land, without men- 
tioning any mines; the cap fuch mines as were open 
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at the time of the leafe made, may dig and take the profit 
thereof: but he cannot dig for any new mine, which was 
not open at the time of the leafe made, for that would be 
adjudged wafte. 1 Inf. 54. 

3. Coal mines by name are rateable to the poor, by the 
43 El. c. 2. but other mines are not: and the reafon of the 
difference feems to be, that coals are a more certain pro- 
duce, being not attended with fo much hazard as the other. 
Burr. Mansf. 1341. 

4. Ifa perfon breaks up mines which he ought not to do, 
or threatens to break them up, this is a reafon for ap- 
plying to a court of equity for an injunction. 2 Atk. 182. 

Digging mines in glebe lands is not wafte : otherwife no 
mines in glebe lands could ever be opened. 1 Lev. 107. 

5. If any perfon fhall wilfully fet on fire any mine, pit, 
or delph of coal, or cannel coal, he fhall be guilty of felony, 


“without benefit of clergy. 10 G. 2.°c. 32. 


6. If any perfon fhall divert or convey any water into any 
coal work, ‘with defign to deftroy or damage the fame, 
he fhall pay to the party grieved treble damages. 13 G. 2. 
titas ) 

7. If any perfon fhall wilfully or malicioufly fet fire to, 


burn, demolith, pull down, or otherwife deftroy or damage 


any fire engine, or other engine ereéted for draining water 
from collieries, or for drawing coals out of the fame ; or for 
draining water from any mine of lead, tin, copper, or other 
mineral; or any bridge, waggon way, or trunk, erected 
for conveying coals from any coal mine, or ftaith for depo- 
fiting the fame; or any bridge or waggon way erected for 
conveying ‘lead, tin, copper, or other mineral from any 
fuch mine ; or caufe or procure the fame to be done; he — 
fhall be guilty of felony, and tranfported for feven years. 


MINIMENTS, or muniments, (from munio, to defend,) 
are the evidences and writings concerning a man’s pof- 
f2ffion or inheritance, whereby he'is enabled to defend the 
title of his eftate. T. L. 


MINSTREL, in the laws ‘againft vagrants, fignifies an 
jtinerant mufician, wandering about the country in a ftate of 
ftrolling and idlenefs. Anciently it was ufual for lords and 
great men to retain minftrels in their own houfes, but they 
were not’ permitted to go abroad. By an a& 14 El ec. 5. all ` 
common players in interludes, and minitrels, not belonging 

to 
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to any baron of this realm, or perfon of higher degree, wan- 
dering abroad, and not having the licence of two juttices, 
were to be deemed rogues and vagabonds. Afterwards, in 
fubfequent vagrant acts, the licence by the juftices was left 
out. And by one of Cromwell’s ordinances in 1656, it was 
more explicitly declared, that if any perfon or perfons, com- 
monly called fidlers, or minftrels, fhould be taken playing, 
` fidling, and making mufic, in any inn, ale-houfe, or tavern, 
or proffering themfelves, or intreating any perfons to hear 
them to play or make mufic; every fuch perfon fhould be 
adjudged a rogue, vagabond, and fturdy beggar. And min- 
ftrels are prohibited by the prefent vagrant aét, 17 G.2. c. 5. 
But there hath been all along an exception of the heirs or af- 
figns of John Dutton of Dutton in the county of Chefer, 
Efquire, concerning their privilege of licenfing minftrels 
within that county. 


MISADVENTURE, when applied to homicide, is, where 
a man is doing a lawful a&t, without intent of hurt to an- 
other, and death cafually enfues. As where a labourer being 
at work with a hatchet, the head flies off, and kills one who 
ftands by; or, where a perfon, qualified to keep a gun, is 
fhooting at a mark, and undefignedly kills a man; for the 
act is lawful, and the effect is merely accidental. So where 
a parent is moderately corre€ting his child, a matter his ap- 
‘prentice or fcholar, or an officer punifhing a criminal, and 
happens to occafion his death, it is only mifadventure ; for 
the aét of corre@tion was lawful: but if he exceeds the 
bounds of moderation, either in the manner, the inftrument, 
or the quantity of punifhment, and death enfues, it is man- 
flaughter at leaft, and in fome cafes (according to the cir- 
cumftances) murder; for the a&t of immoderate correétion 
is unlawful. 4 Black. 182. 


MISCONTINUANCE, is where a fuit is continued by an 
improper procefs. In every agtion, whether civil or crimi- 
nal, the procefs ought to be continued from day to day, from 
its commencement to its conclufion, without any the leaft 
gap or chafm; and the fuffering any fuch gap or chafm is 
called a difcontinuance ; and the continuing of the fuit by im- 
proper procefs, as by a capias inftead of a difringas, or giving 
the parties an illegal day, is properly called a mifcontinuance. 
And as a caufe is difcontinued, where either nothing is done. 
to continue it, or nothing but what is void in law; fo it is. 


properly 
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properly faid to be mifcontinued, where it is continued amifs,. 
or by an erroneous and not void continuance. 2 Haw. 299. 


MISDEMEANOR, in its ufual acceptation, is applied to 
all thofe crimes and offences for which the law hath not 
provided a particular name; and it may be punifhed, ac- 
cording to the degree of the offence, by fine, or imprifon- 
ment, or both. 


MISE, is a word of art appropriated to a writ of right; fo 
called becaufe both parties have put themfelves upon the 
mere right, to be tried by grand affife or by battel; fo as 
that which. in all other actions is called an iffue, in a writ of 
right in that cafe is called a mife: but if a collateral point is 
to be tried in a writ of right, it is called an ifue. Itis de- 
rived of the word mifium, for that the whole caufe is put up- 
on this point. It is alfo taken for expences, as mife et cufla- 
gia. And fometimes it fignifteth a cuftomary grant to the 
king or lords marchers of Wales by their tenants at their firft 
coming to their lands. 1 Inf. 294. 2 Inf. 528. 





MISNOMER, is the ufing one name for another. In 
cafes of mifnomer, where there is an original iffued againft 
a man, or a bill of indi@ment exhibited againft him, by a 
wrong chriftian name ; if proceedings were had upon that 
writ or indi€tment, they could not finally affe& him. If he 
was to be arrefted by procefs upon fuch writ or indictment, 
he might have an action of trefpafs and falfe imprifonment 

_againft the officer; nay, if he made oppofition, and killed 
him, it would be but manflaughter. But notwithftanding 
all this, to prevent any poflible danger to this man’s liberty. 
or property, though he could not effectually be hurt by it, 
the law allows him time to come in and plead that mifno- 
mer to the writ or bill, and it fhall abate for that reafon, and 
the defendant not be put to anfwer, though he is in court, 
Str. 156. 

Regularly, it is requifite that a purchafer be named by the 
name of baptifm and his furname, and that fpecial heed be 
taken to the name of baptifm, for that a man cannot have 
two names of baptifm, as he may have divers furnames. _ 
Yet in fome cafes, though the name of baptifm be miftaken, 
the grant is good. Thus a wife is a good name of purchafe, 
without a chriftian name; and fo it is, if a chriftian name 
be added and miftaken, as Em for Emelyn. So if lands be 

given 
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given to Robert earl of Pembroke, where his name is Henry, or 
to George bifhop of Norwich, where his name is Yohn ; for in 
thefe and the like cafes there can be but one of that dignity 
or name. And therefore fuch a grant is good, albeit the 
name of baptifm be miftaken. 1 Inf. 3. 

If the defendant omits to plead a mifnomer, he may be 
taken in execution by the wrong name. Sir. 1218. 

If there be a corporation aggregate, as mayor and common- 
alty, dean and chapter, the mayor or dean need not be 
named by his chriftian name, becaufe that fuch a corporation 
ftandeth in lieu both of the chriftian name and furname, 
2 Inft. 666. 

A grant to one who is an efquire, by the name of fuch an 
one knight, is void; becaufe knight is part of the name of a 
man, as much as his chriftian name. . L. Raym. 303. 

A baftard, after he hath gained a name by reputation, 

may purchafe by his reputed name. 1 Tuf. 3. 
+ A woman was indicted by the name of Elizabeth Newman, 
alias Judith Hancock, and it was quathed for that reafon; 
becaufe a perfon cannot have two chriftian names. L. Raym,- 
562 K 


MISPLEADING. If in pleading any thing be omitted 
which is effential to the ation or defence; as if the plaintiff 
doth not merely ftate his title in a defe@tive manner, but fets 
forth a title that is wholly defeCtive in itfelf ; or if to an ac- 
tion of debt the defendant pleads not guilty, inftead of nil de- 
bet; this mifpleading is fatal, and cannot be cured by vera 
dict. 3 Black. 395. 


MISPRISION, (a term derived from the old French mef- 
ris, a neglect or contempt,) is generally underftood to be of 
all fuch high offences as are under the degree of capital, but 
nearly bordering thereon: and it is faid, that a mifprifion is 
contained in every treafon and felony whatfoever; and that, 
if the king fo pleafe, the offender may be proceeded againft 
for the mifprifion only. 4 Black. 119. - 

Mifprifion of zreafon confifts in the bare knowledge and 
concealment of treafon, without any degree of affent there- 
to; for any affent makes the party a principal traitor. This 
concealment becomes criminal, if the party apprized of the 

- treafon doth not, as foon as conveniently may be, reveal the 
fame to a magiftrate, Id. 120, 
Mifprifion, 
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Mifprifion of felony is alfo the concealment of a felony 
which a man knows, but never affented to; for, if he affent- 
ed, this makes him either principal or acceflary. And the 
punithment of this, in a public officer, by the ftatute 3 Ed. 3. 
ce. 9. is imprifonment for a year; in a common perfon, im- 
prifonment for a lefs, diferetionary, time; and, in both, fine 
and ranfom at the pleafure of the court. Jd. 121. 


MISUSER, is an abufe of any liberty or benefit. A chare 
ter of a corporation may be forfeited by mifufer ;, fo alfo an 
office, cither public or private; as if a judge takes a bribe, or 
a park-keeper kills deer without authority. 2 Black. 153. 


MITTIMUS, is a writ for removing and transferring re- 
cords from one court to another: and is alfo a precept in 
writing, under the hand and feal of a juftice of the peace, 
dire&ted to the gaoler, for the receiving and fafe keeping of 
an offender, until heis delivered by law. 2 Inf. $90. © 


MIXT TITHES, are thofe which arife not immediately 
_from the ground, but from things immediately nourifhed by 
the ground; as by means of goods depaftured thereupon, or 
otherwife nourifhed with the fruits thereof ; as colts, calvesy 
lambs, chickens, milk, cheefe, eggs. 


MODUS DECIMANDT is, when lands, tenements, or 
fome annual certain fum, or other profit, hath;been given, 
‘time out of mind, to a parfon and his fucceffors, in full fatis- 
‘faction and difcharge of tithes in kind in fuch a place, 
2 Co. 47. For which, fee TITHES. 


‘MOIETY, is the half of any thing. 


MOLENDINUM, a mill, fea ad molendinum, is a writ 
that lies, where. a man, by ufage, time out of mind, hath 
ground his corn.at the mill of a certain perfon, and after- 
wards goeth to another mill with: his»corn, thereby with- 
drawing his fuit to the former; and this writ lies efpecially © 
ifor the lord againft his tenants, who ‘hold of him to do fuit 
-at-his mill. But new remedy)in this and the like cafes is 
commonly turned into an,ation upon the cafe. 


MONETAGIUM, a mintage, or privilege of minting or 
coining money. It alfo fignified a certain tribute paid by the 
tenants 


MON _ tag 


tenants every third year, to fuch of the lords as had the pri- 
vilege of coinage. For anciently divers lords of manors, and 
others, had the privilege of coining moneys but this was 
ufually done by fpecial grant from the king, or by prefcrip- 
tion, which fuppofes one; and therefore was derived from, 
and not in derogation of, the royal prerogative. Befides that 
they had only the profit of the coinage, and not the power 
of inftituting either the impreflion or denomination, but 
had ufually the ftamp fent them from the exchequer. 
t Black. 277s 


MONEY, is faid to be the common meafure of all come 
merce throughout the world, and confilts principally of three 
parts; the material whereof it is made, being gold or filver; 
the denomination or intrinfic value, given by the king, by 
virtue of his prerogative ; and the king’s ftamp thereon, for 
as wax is not a feal without a print, fo metal is not money 
without an impreffion. 1 Jn/?.207._ 1 Hales Hif. 188. 

In order to fix the value, the weight and finenefs of the 
metal are to be taken into confideration. "When a given 
weight of gold and filver is of a given finenefs, it is then of 
the true ftandard, and called fterling metal ; and of this 
fterling metal all the coin of the kingdom muft be made, by 
the ftatute 25 Ed. 3. fi. 5. c- 13. And no perfon can be in- 
forced to take in payment any money but of gold or filver, 
except of fums under fixpence. And by the ftatute 14 G. 3. 
¢.42. no tender of payment in filver money, exceeding 25. 
at one time, fhall be a fuflicient tender in law, for more 
than its value by weight, at the rate of 5s. 2d. an ounce. 
1 Black. 278. 2 Inf. 577. 1 Hales Hif. 195. 
` The king may, by his proclamation, legitimate foreign 
coin, and make it current money of this kingdom, according 
to the value impofed by fuch proclamation; and therefore 
both Englifb money, coined by the king’s authority, and fo- 
teign money made current by proclamation, are within the 
denomination of lawful money of Ængland. But of this lat- 
ter fort there is none at prefent in England; Portugal money 
being only taken by confent, as approaching neareft to our 
ftandard, and falling in tolerably well with our divifions of 

-money into pounds and {hillings; but no perfon is obliged to 
take it. 1 Hale’s Hifl. 192. 1 Black. 278. 4 Black. 89. 

Any piece of money coined is of value according to the 
proportion it bears to other current money, and that without 
proclamation, And-though there is no-act of ES: 

order 
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order of ftate for guineas as they are taken, yet being coined 
at the mint, and having the king’s impreffion, they are lawfu 
money, and current at the value for which they were coined. 
In legal proceedings, they fhould be defcribed as pieces of gold 
called guineas, of fuch a value. § Mod. 7. Carth. 255. 

Maney paid into court is, where the defendant partly con- 
feffes the aétion, and pleads a tender, or offers payment, of 
what he acknowledges to be due. In which cafe, he ufuall 
pays into the hands of the proper officer of the court as eer 
as he acknowledges due to the plaintiff, together with the coits 
hitherto incurred, (but if he pleads a tender before the action 
brought, then without cofts,) in order to prevent the expence 
of any farther proceedings. If, after the money paid in, the 
plaintiff proceeds in his fuit, it is at his own peril; for, if he 
doth not prove more due than is fo paid into court, he fhalt » 
be nonfuited and pay cofts to the defendant; but he fhall ftill 
have the money fo paid in, for that the defendant has ac- 
knowledged to be his due. 3 Black. 304. 


MONKS, from povos, folus, were originally perfons that 
led a folitary life, having retired from the world by reafon of 
the perfecutions which attended the firft ages of the church, 
and lived in defarts and places moft private and unfrequented, 
in hopes to find that peace and comfort among beafts which 
were denied them amongft men. And this being the cafe of 
fome very extraordinary perfons, their example gave fo much 
reputation to retirement, that the practice was continued, 
when the reafon ceafed which firft began it. And after the 
empire became chriftian, inftances of this kind were nume- 
rous; and thofe whofe fecurity had obliged them to live fe- 
parately and apart, became afterwards united into focieties, 
and the places where they agreed to live together under cer- 
tain rules and orders were called monafteries. 


MONOPOLY, is a licence or privilege allowed by the king, 
for the fole buying, felling, making, working, or ufing of 
any thing; whereby the fubject in general is reftrained from 
that liberty of manufacturing or trading which he had before, 
Thefe monopolies were carried to an enormous height during 
the reign of queen Elizabeth, and in the former part of the 
reign of king James the firt, but were in a great meafure 
remedied by the ftatute 21 Fa. c. 3. which declares fuch 
monopolies to be contrary to law and’ void ; except as to pa- 
tents, not exceeding the grant of 14 years, to the authors of 

new 
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new inventions, and fome other particular exceptions: and 
monopolifts are puniflied with forfeiture of treble damages 
and double cofts, to thofe whom they attempt to difturb ; 
and if they procure any action, brought againft them for thefe 
damages, to be ftayed by any extrajudicial order, other than 
of the court wherein it is brought, they incur a premunire. 
4 Black. 159. 


MONTH. There are in common ufe two ways of cal- 
culating months, either as unar, confifting of twenty-eight 
days, the fuppofed revolution of the moon, thirteen of which 
make a year; or, as calendar months, of unequal lengths, 
commencing on the firft day of the calends of each month, 
whereof in a year there are only twelve. A month in law is 
a lunar month, or twenty-eight days, unlefs otherwife ex- 
prefed; not only becatife it is always one uniform period, 
but becaufe it falls naturally into a quarterly divifion by 
weeks. Therefore a leafe for twelve months is only for 
forty-eight weeks; but if it be for a twelve-month, in the 
fingular number, it is good for the whole year. 2 Black. t41- 

But in ecclefiaftical matters,-as in cafe of the lapfe of 
livings, or the time for bringing prohibitions, the rule for 
the calendar months is obferved. 3 Atk. 346. 


MONUMENT, or tombftone, in a church or church-yard, 
defcends to the heir, in nature of an heir loom, And if any 
perfon takes away or defaces the fame, he is liable to an ace 
tion from the heir.- And if any one fteals the fhroud of a 

_ dead body, it is felony ; for the property thereof remains in 
the executor, or whoever was at the charge of the funeral. 
2 Black. 429. 


MOOR GAME. Befides the general penalties for de- 
ftroying the game, it is enacted by the 13 G. 3+ c§§. that 
no perfon fhall kill, fell, buy, or have in his poffeilion any 
heath fowl, commonly called d/ack game, between Dec. 10. 
and Aug. 20. nor any groufe, commonly called red game, be- 
tween Dec. 10 and Aug. 12. on pain of forfeiting, for the firft 
offence, not exceeding 20/. nor lefs than 104; for the fecond 
and every fubfequent offence, not exceeding 30/. nor lefs than 
2ol, i i : 

And by the 13 G. 3. ¢. 18. if any perfon fhall-kill ariy 
moor game or heath game in the night time, or ana Sunday 
or Chrifimas-day, he fhall incur the like forfeiture for the 
firk 
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firft and fecond offence, and for the third offence he fhall 
forfeit 501. 


MORT D’ANCESTOR. An affife of mort d’anceftor is 
a writ that lieth where, after the deceafe of a man’s immedi- 
ate anceftor, as where his father, mother, brother, fifter, 
uncle, aunt, nephew, or niece, die feifed, a ftranger abateth; 
in which cafe, if the demandant proves thefe particulars, and 
that he is the next heir, he will have judgment to recover 
pofleflion. 1 Inf. 159. a. 

But this courfe of proceeding is feldom ufed; the remedy 
being rendered now more eafy by ejectment. 


MORTGAGE: 


1. Mortgage, what. 

2. Of the eftate which the mortgagee hath in the prea 
mifes. 

. Mortgage a perfonalty. 

. Of purchafing in a prior incumbrance. 

. Of proportioning between tenant for life and the rea 
mainder man. 

. Of re-entry on payment or tender. 

. Account to be made by the mortgagee. 

. Of the equity of redemption. 

. Of forechfure. 


OONA wA 


1. Mortgage, what. 


Esrates held in vadio, in gage, or pledge, are of two 
kinds; vivum vadium, or living pledge;.and mortuum va. 
dium, dead pledge, or mortgage. 

Vivum vadium, or living pledge, is when a man borrows ` 
a fum of money of another, and grants him an eftate to hold 
till the rents and profits fhall repay the fum fo borrowed. 
This is an eftate conditioned to be void, as foon as fuch 
fum is raifed. And in this cafe, the land or pledge is faid to 
be living ; it fubfifts and furvives the debt ; and, immediately 
on the difcharge of it, refults back to the borrower. 
2 Black. 157. 

He that mortgages or pawns, is called the mortgagor; and 
he to whom the mortgage or pawn is made, is called the 
mortgagee. 

& Mortuum 
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Mortuum vadium, a dead pledge, or mortgage, (which is 
much more common than the other,) is, where a man bor- 
rows of another a fpecific fum, and grants him an eftate in 
fee, on condition that if he, the mortgagor, fhall repay to 
the mortgagee the faid fum on a certain day mentioned in 
the deed, that then the mortgagor may re-enter on the 
eftate fo granted in pledge; or, as is now the more ufual 
way, that the mortgagee fhall reconvey the eftate to the 
mortgagor; in this cafe, the land which is fo put in pledge 
is, by Jaw, in cafe of non-payment at the time limited, for 
_ ever dead and gone from the mortgagor ; and the mortgagee’s 
eftate in the land is then no longer conditional, but abfoe 
Jute. Ibid. 

But as it was formerly a doubt, whether by taking fuch 
eftate in fee it did not become liable to the wife’s dower and 
other incumbrances of the mortgagee, (though that doubt has 
been long ago over-ruled by the courts of equity,) it is there- 
fore become ufual to grant only a long term of years, by way 
of mortgage, with condition to be void on repayment of the 
mortgage money: which courfe hath been fince continued, 
principally becaufe, on the death of the mortgagee, fuch term 
becomes vefted in his perfonal reprefentative, who alone is 
entitled in equity to receive the money lent, of whatever na- 
ture the mortgage may happen to be. bid. 

As a man may make a feoffment in fee in mortgage, or a 
leafe for a term of years, fo he may make a gift in tail, or 
a leafe for term of life in mortgage. Litt. /ec?. 333. 

If aman mortgageth his goods, chattels, and debts for a 
valuable confideration, and the mortgagee permits the mort- 
gagor to keep poffeffion, and to have the ordering, felling, 
and difpofing thereof, this is fraudulent againft creditors 5 
and if the mortgagor becomes bankrupt, the mortgagee fhall 
only come in for his proportionable fhare under the commif- 
fion: for the mortgagee of goods moveable and things in 
ation is the true owner thereof; and therefore they ought 
to be delivered to him as much as they may or pofhbly can 
be ; that is to fay, by delivering the goods themfelves fpecifi- 
cally, or the key of the warehoufe wherein they are, with 
the poffeffion thereof, and by delivering the muniments, 
books, and writings relating to the things in a€tion, and 
enabling the mortgagee to reduce the fame into poffeffion by 
action or fuit. 1 Wilf. 260. 

If a copyholder in fee furrenders to the ufe of the morte 
gagee in fee, and before prefentment in the lord’s court bee 
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comes bankrupt, though this furrender is void in law for 
want of a prefentment, yet the furrender binds the land in 
equity, and the affignee of the bankrupt fhall not be in a 
better cafe than the bankrupt -himfelf, who was by this fur- 
render bound in equity. 2 Salk. 449. 


2. Of the efate which the mortgagee hath in the premifes. 


A Morreacre is efteemed in poffeffion ‘on executing 
the mortgage deed; and if the mortgage money be not paid, 
whereby the land is forfeited, he may bring ejetment with- 
out atual entry. 2 Lil. Abr. 203. 

-The mortgagee, with regard to the inheritance, is a truf- 
tee for the mortgagor till a foreclofure. 2 Bac. Abr. 83. 
1 Atk. 605. 

| Where the mortgagee of a leafehold eftate hath not cove- 
nanted, that he will procure the ues to be filled up, the 
mortgagee may do it; and on adding the expence of renewal to 
the principal of the mortgage, it fhall carry intereft. 3 Atk. 4. 

: ‘Where the mortgagor, being in poffeflion, commits wafle, 
he may be reftrained by injunction; for the whole eftate is 
a fecurity.—So if the mortgagee cuts down timber, and doth 
not apply the money arifing from the fale, in finking the in- 
tereft and principal, the mortgagor may have an injunction 
to ftay wafte. 3 Atk. 210. 723. 

A mortgagee cannot prefent on an avoidance of a church, 
becaufe it doth not leffen his debt. 9 Mod. 2. 3 Atk. 559. 

If a mortgagor, retaining the poffeffion, levies a fine to a 
fecond mortgagee ; this fhall not bar the firft mortgagee.— 
So a fine levied by the mortgagee, and five years non-claim, 
will not bar the mortgagor of his equity of redemption. 
y Lev. 272.' 1 Vern. 152. 

- A mortgagor in pofleffion is not liable to account for the 
tents and profits to the mortgagee; for he ought to take 
the legal remedy to get into pofleflion. 3 Atk. 244. R 

Where a mortgage is afligned with the concurrence of the 
mortgagor, the intereft paid to the mortgagee by the aflignee 
fall be taken as principal, and carry intereft; but where it 
is affigned without the confent of the mortgagor, the aflignee 
muft take it only upon the fame terms with the affignor. 
4 Athi 271. ` . 
3 3. Mortgage a perfonalty. 


e Tp there is a mortgage in fee, and two defcents caft, and 
there is more due on it than the value of the land, and though 
nin 5 ‘ the 
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the mortgagor fays he will not redeem yet it fhall go to the 
executor, and not to the heir, the equity of redemption not 
being foreclofed nor releafed. 2 Vern. 367. 

_If the heir of the mortgagee foreclofes the mortgagor, yet 
the land fhall go to the executor, unlefs the heir thinks fit 
to pay him the mortgage money ; and then he may have the 
benefit of the mortgage. 2 Vern. 67. 

So a devife of all a man’s goods and mortgages to his exe- 
cutors is a good devife, and will pafs all the lands mortgaged. 
Cro. Car. 37. 

For the eftate in land is the fame thing as the money due 
upon it. It will be liable to debts; it will go to executors ; 
it will pafs by a will not made and executed with the fo- 
lemnities required by the ftatute of frauds; and the affign- 
ment of the debt will draw the land after it. Bur. Mansf. 

8. 
aa a man mortgage lands, and covenants to pay the money, 
and dies, the perfonal eftate of the mortgagor fhall, in fa- 
vour of the heir, be applied to exonerate the mortgage: fo 
it is if there was no covenant, if the mortgagor had the 
money; becaufe it was his debt, and he is bound to make 
it-good, though the land be a defective fecurity. 2 Sa/k. 449. 

But this exoneration fhall not be allowed, unlefs there be 
petfonal affets fufficient to pay all legacies; for the mort- 
gage fhall be paid out of the land if there be not perfonal af- 
fets to pay the legacies: and if by fuch payment affets fall 
fhort, the legatees may make fuch mortgagee refund. 
2 Salk. 450. 

Alfo, this exoneration fhall not be allowed to a devifee of 
lands; as where lands were mortgaged, and afterwards de- 
vifed to 4. for life, remainder to B. in fee, and the devifor 
makes 4. executor, and leaves affets fufficient to pay the 
debts. B. prayed, that the affets might go to the payment 

`of the mortgage. But the court took a difference between 
heir and devifee ; that though the heir fhall be relieved in fuch 
cafe, yet the devifee fhall not ; and decreed, that the tenant 
for life and remainder man fhould each pay their refpeétive 
proportions in order to redeem. 1 Cha. Ca. 271. 
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4. Of purchafing in a prior incumbrance, 


Ir lands are thrice mortgaged, the third mortgagee may 
buy in the firft incumbrance to proteét his own mortgage ; 
and he fhall hold againft the fecond mortgagee, if fuch fe~ 
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cond mortgagee do not fatisfy him the money he paid om 
the firft, and alfo his own money which he lent on the laft 
mortgage. 2 Ventr. 338. Str. 689. 

And the reafon is, becaufe the legal eftate is in the firft 
mortgagee, and the court will not take away that benefit ” 
from him, provided he had no notice of the fecond at the 
time he bought in the third. 2 47k. 53. 

For the courts of equity never protect purchafors of prior 
incumbrances, but where fuch purchafors came in for @ 
valuable confideration without notice of a mefne incum- 
brance. 2 Ventr. 339. 

In like manner, a fecond mortgagee may prote& himfelf, 
by purchafing an old judgment or ftatute precedent to the 
firft mortgage; and fhall not be impeached in equity, but 
upon payment of all that is due to him in both refpedts. 
2 Lil. Abr. 206. 2 Vern. 160. 279. 

Where the mortgagee has a bond likewife from the mort- 
gagor, the mortgagor in his life-time may redeem the mort- 
gage, without paying off the bond debt; otherwife it is as 
to the heir atlaw, becaufe the moment he redeems the eftate, 
it fhall be affets in his hands; and for this reafon the court 
compels him to difcharge the bond as well as the mortgage. 
2 Atk. 53. 

A bond may likewife be tacked to a judgment; and the 
reafon is, becaufe the judgment creditor, by virtue of.an e/egit, 
may bring an eje€tment, and hold upon the extended value : 
and as he has the legal intereft in the eftate, the court wilt 
not take it from him. 2 Atk. 53. 

If a man hath two real eftates, and mortgages both to one 
perfon, and afterwards only one of them to a fecond mort- 
gagee, who had no notice of the firft; the court, in order 
to relieve the fecond mortgagee, will dire the firt to 
take his fatisfaction out of the eftate only which is not 
mortgaged to the fecond mortgagee, if that is fufficient to 
fatisfy the firft mortgage, even though the eftates defcend to 
two different perfons. For it isa rule in equity, that if a 
creditor hath two funds, he fhall take his fatisfaCtion out of 
that fund on which another creditor hath no charge. 
2 Atk. 446. 


5. Of proportioning between the tenant for life and remainder man. 


Tenant for life, out of the annual profits, muft keep 
down the intereft: and it is now fettled, that, in order to 
- redeems 
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redeem, the tenant for life muft pay one third, and the re- 
mainder man, or reverfioner, two thirds. 1 Vern. 70. 
Cha. Ca. King. 30. 

A jointre/s, paying off the mortgage, fhall hold over; till fhe 
and her executors are repaid with intereft. 1 Vern. 214. 
1 Cha. Ca. 271. 

The widow of a mortgagor fhall not be debarred of her 
dower and right, unlefs fhe legally joined with her hufband 
in the mortgage, or otherwife lawfully barred herfelf from 
fuch her dower orright. 4 & 5 W. c. 16. f. 4. 


6. Of re-entry on payment or tender. 


Ir the mortgagor die before the day of payment, his heir 
may pay or tender the money; and if the mortgagee refufe 
to receive it, the heir may enter. Alfo, the executor or 
adminiftrator of the mortgagor may pay or make tender. 
1 Inft. 205, 6: 

Although a convenient zime before funfet be the laft time 
given to the mortgagor to tender, yet if he tender it to the 
perfon of the mortgagee at any time of the day of payment, 
and he refufeth it, the condition is faved for that time. 
1 Infl. 206. 

And he may tender the money in purfes or bags, without 
fhewing or telling the fame; for he doth that which he 
ought ; namely, to bring the money in purfes or bags, which 
is the ufual manner of carrying money; and then it is the 
part of him that is to receive it, to put it out and tell it. 
x Infl. 208. 

If no place is mentioned in the mortgage deed, at which 
the money fhall be paid, it is not fuflicient for the mort- 
gagor to tender it upon the land, but he muft feek the mort- 
gagee, if he be then in any other place within the realm 
of England. But otherwife it is of a rent iffuing out of 
land ; for, in that cafe, it is fufficient that the rent be ten- 
dered upon the land out of which it iffues. 1 Inf. 210. 

But if the mortgagee be out of the realm of England, the 
mortgagor is not bound to feek him, or to go out of the 
realm unto him; and for that the mortgagee is the caufe 
that the mortgagor cannot tender the money, the mort- 
gagor fhall enter into the land, as if he had duly tendered 
it according to the condition. 1 Inf. 210. 

The mortgagee refufing to receive his money upon 
tender after forfeiture, fhall lofe his intereft from the tender. 
1 Cha, Ca, 29. 
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- If the mortgagee, before the day of payment, makes his 
executors and dies, and his heir entereth into the land as he 
ought; the mortgagor ought to pay the money, at the day 
appointed, to the executor, and not to the heir; unlefs the 
condition be, that the mortgagor fhall pay the money to the 


mortgagee, or his heirs ; and then it {hall be paid to the heir | 


accordingly. Litt. fec?. 339. | à 

And here note, that the exccutor doth more reprefent the 
perfon of the teftator, than the heir doth that of the anceftors 
for though the executor be not named, yet the law appoints 
him to receive the money; but fo doth not the law appoint. 
the heir, unlefs he be named. 1 Inf. 209, 210. 

But if the condition be, to pay the money to the mort- 
gagee, his heirs or executors, then the mortgagor hath his 
 ele€tion to pay it either to the heir or executor. Id. 210. 

If it be to pay the money to the mortgagee, his Aeirs or 
aligns, the mortgagor ought to pay it to the heir and not 
to the executor: for the executor in this cafe is not an 
affign in law ; becaufe, by being made executor, the eftate is 
not afligned over to him. Id. 210. 

But if the mortgagee actually affigns the eftate over, the 
mortgagor in this cafe may pay the money to the firft mort- 
gages or the fecond mortgagee at his ele€tion; and if the 


rit mortgagee dies, the mortgagor may pay the money — 


either to the heir of the firft mortgagee, or to the fecond 
mortgagee ; for the law will not inforce the mortgagor to 


take knowledge of the fecond mortgage, nor of the validity ` 


thereof, but at his pleafure ; and the firit mortgagee and his 
heirs are exprefsly named in the condition. Id. 

A mortgagee may refufe to part with the title deeds till 
his money is. paid; but ought not to deny an infpe€tion of 
the deeds in his hands, when he hath notice to be paid off. 
2 Atk. 332. 

The mortgage money being paid, the mortgagor fued ta 
have the mortgage deed delivered up to him, but not al- 
lowed ; becaufe then the mortgagor may charge the mort- 
gagee for the profits paft. Toth. 229. 

And if the mortgage deed were given up, this is not 
fufficient to reftore the eftate, but there muft be a re-con- 
veyance ; whereas the giving up a bond is in law an extin- 
guifhment of the debt. xr Salk. 157. 1 Atk. 520. i 

By the 7 G. 2. c. 20. in ations at law or ejetments #n- 
cerning mortgages, no fuit in equity being then depending 
to foreclofe or redeem fuch mortgage, the mortgagor, on 
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tender, or payment into court, of principal, intereft, and 
cofts, fhall be difcharged ; and by rule of court, the mort- 
gagee may be compelled to furrender or re-convey. 


7- Account to be made by the mortgagee. 


A MORTGAGEE in poffefion is not obliged to lay out 
money any further than to keep the eftate in neceflary 
repair; but if he has expended any fum in fupporting the 
mortgagor’s title where it has been impeached, he may add 
this to the principal, and it fhall carry intereft. 3 Ath. 518. 

A mortgagee fhall not be allowed for his trouble in re- 
ceiving the rents of the eftate himfelf; but if an eftate lies 
at fuch a diftance as obliges him to employ a bailiff to re- 
ceive them, what he paid to the bailiff fhall be allowed. 
3 Atk. 518. 

Generally, though intereft is in arrear when the mortgage 
is paid off, a mortgagee fhall not have intereft for that intereft. 
CWS) EE Oe 

A provifo.in a mortgage deed, that if intereft fhall be be- 
hind for fix months, it fhall then be accounted principal and 
carry intereft, is void; for to make intereft principal, it is 
requifite that intereft be firft grown due ; and after that, an 
agreement concerning it may make it principal. 2 Sa/k. 449. 

For an agreement ta turn intereft upon a mortgage into ` 
principal, muft be done fairly, and is generally upon the ad- 
vance of frefh money. 2 Atk, 331. 

In taking an account from the mortgagee, of the rents and 
profits of the eftate after he has come into poffeffion of it, 
the court commonly direéts annual rents to be made; but 
not fo, in an account of perfonalty. 2 Atk. 410. 


8. Of the equity of redemption. 


THoucH a mortgage be forfeited, and thereby the eftate 
abfolutely vefted in the mortgagee at the common law; 
yet a court of equity will confider the real value of the tene= 
ments compared with the fum borrowed. And if the eftate 
be of greater value than the fum lent thereon, they will allow 
the mortgagor at any reafonable time to recall or redeem the 
eftate, paying to the mortgagee his principal, intere{t, and 
cofts. This reafonable advantage, allowed to the mortga- 
gors, is called the equity of redemption. 2 Black. 159. 

An equity of redemption is always confidered as an eftate 
in the land; for it may be devifed, granted, or intailed wich 
i 4 remaiitders, 
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remainders, and fuch intail and remainders may be barred 
by fine and recovery ; and therefore cannot be confidered 
as a mere right only, but fuch an eftate whereof there 
may be a feifin; the perfon, therefore, entitled to the equity of 
redemption is confidered as the owner of the land, and a, 
mortgage in fee is confidered as perfonal aflets.. 1 Atk. 605. 

In order to prevent fraudulent mortgages, it is enacted by 
the 4&5 W. c. 16. that “ if any perfon fhall borrow any 
é money, and for the payment thereof fhall acknowledge 
e any judgment, ftatute, or recognizance; and afterwards 
s¢ {hall mortgage his lands, and not give notice to the mort- 
© gagee of fuch judgment, ftatute, or recognizance, he fhall 
se forfeit his equity of. redemption.” f: 2. 

And “ if any perfon having once mortgaged, fhall again 
€c mortgage without giving notice of the firt mortgage to 
© the {fecond mortgagee, he alfo fhall forfeit his equity of 
ec redemption.” f: 3. 

Provided, “ that the under-mortgagees may redeem the 
ec former mortgages, on payment of principal, intereft, and 
S* cofts, to the prior mortgagees.” f- 4. 


9. Of foreclfure. 


As the mortgagor hath a right to ca Il on the mortgagee, 
who hath poffeflion of his eftate, to deliver it back, and 
account for the rents and profits received, on payment of 
his whole debt and intereft; fo, on the other hand, the 
mortgagee may either compel the fale of the eftate in order 
to get the whole of his money immediately, or elfe call upon 
the mortgagor to redeem his eftate prefently, or, in default 
thereof, to be for ever forelofed from redeeming the fame ; 
that is, to lofe his equity of redemption. 2 Black. 159. 

An infant cannot be foreclefed, without a day to fhew 
caufe after he comes of age; but the proper way in fuch 
cafes is, to decree the lands to be fold to pay the debts. 
1 Vern. 295. 

It is a rule eftablifhed in equity, analogous to the ftatute 
of limitation, that after twenty years pofleflion of the mort- 
gagee, he fhall not be difturbed, unlefs there be extraordi- 
nary circumftances ; as in the cafe of femes covert, infants, 
and the like. 2 Ventr.340. 3 Atk. 313. 

In acafe before lord Hardwicke, Feb. 28, 1740, on a bill 
brought for a redemption after twenty-five years poffeflion, 
the defendant by his anfwer fubmitted to be redeemed, 
notwithftanding the length of time; lord Hardwicke faid, 

he 
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he faw no colour for the redemption ; but on the defendant’s 
fubmiffion, he decreed an account, and ordered the plaintiff 
to pay in fix months, and thereupon the defendant to re- 
convey ; but in default of the plaintiff’s payment as aforefaid, 
the bill was to be difmiffed. 2 Atk. 140. 

Finally; Fune 26, 1745, in the cafe of Aggas and Pickerell, 
a bill was brought to redeem, after the mortgagee had been 
thirty years in pofleflion, ‘The defendant pleaded the flatute 
of limitation in bar, and infifted on the length of time that he 
had been in quiet pofleflion. Lord Hardwicke was in great 
doubt whether the defendant could plead the ftatute; for 
infifting on the length of time again{t a bill to redeem, is 
only a kind of equitable bar, and by way of analogy to the 
ftatute of limitation. But after a further hearing, and 
confideration of all the cafes, he allowed the plea. 3 Ark. 
225. 


MORTMAIN, (mortua manus, ) is where lands and tene- 
ments are given to any corporation, fole or aggregate, eccle- 
fiaftical or temporal; and is called mortmain,. as coming into 
a dead hand ; becauie the lords of them could receive nothing 
of the alienee, any more than from a dead hand, but loft 
their efcheats and fervices before due to them. 1 Inf. 2. 

By the 9 G. 2. c. 36. no lands or tenements, or money 

to be laid out thereon, fhall be given for, or charged with, 
any charitable ufe whatfoever, unlefs by deed indented, ex- 
ecuted in the prefence of two witnefles twelve calendar 
months before the death of the donor, and inrolled in the 
court of chancery within fix months after its execution, 
{except ftocks in the public funds, which may be transferred 
within fix months previous to the donor’s death,) and unlefs 
fuch gift be made to take effet immediately, and be with- 
out power of revocation: and all gifts in any other manner 
or form fhall be void. Provided, that this fhall not extend 
to the two univerfities, or their colleges, or to the fcholars 
upon the foundation of Eaton, Winchefler, and Weftminfter : 
yet fo that no college fhall be at liberty to purchafe more 
advowfons, than are equal in number to one moiety of the 
fellows, or perfons ufually ftyled and reputed as fellows; or 
where there are none fuch, then to one moiety of the ftu- 
dents upon the refpe@tive foundations. 

If a man devifeth lands to truftees to be turned into mone $ 
and that money to be laid out in a charity, it is not good Sad 
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in the act, for it is an intereft arifing out of land. So a de- 
vife of.a mortgage, or of a term for years, to a charity is not 
good ; for the words of the ftatute are, that the lands fhalt 
not be charged with any charitable ufe whatfoever. So alfo 
` money given to be laid out in lands, is exprefsly within the 
ftatute ; but money given generally, is not: and the truftees 
are not reftrained from laying out that money in land, if they 
think proper, provided that it be not required of them fo to 
difpofe thereof by the aét of donation. 


MORTUARY, feems to have been originally an oblation 
made at the time of a perfon’s death. In the Saxon times 
there was a funeral duty to be paid, which was called pecunia 
fepulchralis, and fymbolum anima, or the foul-fbot ; which was 
required by the council of Anham, and inforced by the laws 
of king Canute; and was due to the church which the party 
deceafed belonged to, whether he was buried there or not. 
3 Sti]. 171. 

Dr. Stillingficet makes a diftinCtion between mortuaries and . 
corfe prefents : The mortuary, he fays, was a right fettled on 
the church, upon the deceafe of a member of it; anda 
corfe prefent was a voluntary oblation ufwally made at funerals. 
Md. 172. 3 

Fk it feemeth that, in ancient times, a man might not 
difpofe of his goods by his laft will and teftament, without 
firft afigning therein a fufficient mortuary. to the church. 
And this, in a conftitution of archbifhop Winchelfea, is 
called the principal legacy; fo denominated, faith Lindwood, 
becaufe they who died did bequeath the beft or fecond beft 
of their goods to God and the church, in the firft place, and 
before other legacies. Lind. 196. 

And in another conftitution of the fame archbifhop, it is 
enjoined, that if a perfon, at the time of his death, have three 
or more quick goods, the firft beft fhall be given to the lord 
of the fee for a heriot; and the fecond beft thall be referved 
to the church where the deceafed perfon received the facra- 
ments whilft he lived. Jd. 184. 

And this was ufually carried to the church withthe dead 
corpfe. And Mr. Selden quotes an ancient record, where it 
‘is recited, that a horfe was prefent at the church the fame 
day in the name of a mortuary, and that the parfon received 
him, according to the cuftom of the land and of holy 
church. Seld. Hifi. Tith. 287. apa 

Mortuaries 
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Mortuaries are recoverable in the fpiritual court, unlefs the 
matter turn upon the point of cuftom ; and then a prohibi- 
tion will be granted in order to try the cuftom at law. Cro. 
Eliz. 151. i 

The variety of cuftoms with regard to mortuaries, having 
given frequently a handle to exactions on the one fide, and 
frauds or expenfive litigations on the other, it was thought 
proper by the ftatute 21 Hen. 8. c. 6. to reduce them to 
fome kind of certainty. For which purpofe it is enacted, 
that all mortuaries or corfe prefents fhall be taken in manner 
following, unlefs where by cuftom lefs or none at all is due: 
viz. for every perfon who doth not leave goods clear, above 
his debts paid, to the value of ten marks, nothing ; for every 
perfon who leaves goods to the value of ten marks, and under 
30/. 35. 4d.3 if above 30/. and under 4o/. 6s. 8d.; if above ġol. 
ten fhillings. And no mortuary fhall be paid for the death 
of a feme-covert; nor for any child; nor for any one of 
full age, that is not an houfekeeper; nor for any wayfaring 
man, but fuch wayfaring man’s mortuary fhall be paid in 
the parifh to which he belongs. 


MOTION in court, is an occafional application by the 
party or his counfel, in order to obtain fome rule or order 
of court, and is ufually grounded upon an affidavit of the 
truth of the fuggeftion, 3 Black. 304. 


` MOVEABLES, are all fuch things perfonal as attend 2 
man’s perfon wherever he goes; in contradiftinétion to things 
immoveable, as houfes and lands. 2 Black. 384. 


MULIER, hath three fignifications: 1. It fignifieth a 
woman in general. 2. A virgin. 3. A wife; and this is 
the moft proper and legal fignification of it; and a fon or 
daughter, born of a lawful wife, is called filius mulieratus, or 
filia mulierata, a fon mulier, or a daughter mulier ; and it is 
always ufed in contradiftintion to a baftard : thus a baftard is 
an illegitimate ifue, and mulier is legitimate. 1 Inf. 243. 


MUM. By the 27 G. 3. c. 13. a duty is impofed on the 
importation of mum into Great Britain, and drawbacks are 
to be allowed on the exportation thereof, as fet forth in a 
{chedule annexed to the ac. 

And alfo, by the annual malt a€t, a duty is impofed on all 
mum made in, or imported into, this kingdom; which duties 

are 
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are to be under the management of the eommilflioners of the 
cuftoms and excife. 


MURAGE, muragium, is a reafonable toll, to be taken 
of every cart or horfe coming laden through a city or town, 
for the building or repairing the public walls thereof, due 
either by grant or prefcription. The perfonal fetvice of the 
inhabitants and adjoining tenants in building or repairing the 
walls, was called murorum operatio; and when this perfonal 
duty was changed into money, the tax fo gathered was 
called murage. In the city of Chefer, there are two ancient 
officers called murengers, being two of the principal alder- 
men, annually chofen to fee the walls kept in good re- 
pair ; for the maintenance of which, they receive certain 
tolls and cuftoms. 


MURDER, is where a man of found memory, and of 
the age of difcretion, unlawfully killeth any perfon under 
the king’s peace, with malice forethought, either exprefled 
by the party, or implied by law; fo as the party wounded 
or hurt die of the wound or hurt within a year and a day. 
3e a S T 

By malice expre/s, is meant a deliberate intention of doing 
any bodily harm to another, whereunto by law a perfon is 
not authorifed. And the evidences of fuch a malice muft 
arife from external circumftances, difcovering that inward 
intention ; as, lying in wait, menacings antecedent, former 
grudges, deliberate compaflings, and the like; which 
are various, according to variety of circumitances. 1 Hales 
Hifi. 451. 

Malice implied, is in feveral cafes ; as when one voluntarily 
kills another, without any provocation : for, in this cafe, the 
law prefumes it to be malicious, and that he is a public 
enemy of mankind. Poifoning alfo implies malice, becaufe 
it is an act of deliberation. Alfo, where an officer is killed 
in the execution of his office, it is murder; and the law im- 
plies malice. Alfo, where a prifoner dieth by durefs of the 
gaoler, the law implies malice, by reafon of the cruelty. 
And, in general; any formed defign of doing mifchief may 
be called malice, and therefore not fuch killing only as pro- 
ceeds from premeditated hatred or revenge againft the perfon 
killed, but alfo in many other cafes, fuch as is accompanied 
with thofe circumftances that fhew the heart to be perverfely 
wicked, 
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wicked, is adjudged to be of malice prepence, and confe- 
quently murder. 1 H. H. 455. 2 Haw. 80. 

If two fall out upon a fudden occafion, and agree to fight 
in fuch a field, and each of them goeth and fetcheth his 
weapon, and they go into the field, and therein fight, and 
the one killeth the other, this is no malice prepenfed ; for 
the fetching of the weapon, and going into the field, is but 
a continuance of the fudden falling out, and the blood was 
never cooled. But if there were deliberation, as that they 
meet the next day, nay, though it were the fame day, if 
there were fuch a competent diftance of time that in com- 
mon prefumption they had time of deliberation; then it is 
murder. And the law fo far abhors all duelling in .cold 
blood, that not only the principal who actually kills the 
other, but alfo his feconds, are guilty of murder, whether 
they fought or not. And it is holden, that the feconds of 
the party flain are likewife guilty as acceflaries. 3 Inft. 51. 
1 Haw. 82. 

By ftatute 21 Fa. c. 27. if a woman be delivered of 2 
baftard child, and fhe endeavour privately, either by drown- 
ing or fecret burying thereof, or any other way, either by 
herfelf, or the procuring of others, fo to conceal the death 
thereof, that it may not come to light whether it were born 
alive or not, but be concealed, fhe fhall fuffer death as in 
cafe of murder, except fhe can prove by one witnefs that it 
was born dead. 

If a man have a beaft, as a bull, cow, horfe, or dog, 
ufed to hurt people, and he hath notice thereof, and it doth 
any body hurt, he is chargeable with an a@tion for it : if he 
hath no particular notice that it did any fuch thing before, 
yet if it is fere nature, as a lion, a bear, a wolf, yea an ape 
or a monkey, if it get loofe and do harm to any perfon, the 
owner is liable to an action for the damage: if he have no- 
tice of the quality of any fuch his beaft, and ufe all due di- 
ligence to keep him up, yet he breaks loofe and kills a man, 
this is no felony’ in the owner, but the beaft is a deodand. 
But if he did not ufe that due diligence, but through negli- 
gence the beaft goes abroad, after warning or notice of the 
condition, and kills a man, it feems to be manflaughter in 
the owner: but if he did purpofely le: him loofe or wander 
abroad, with defign to do mifchief, nay though it were with 
defign only to fright people and make fport, and it kills a man, 
it is murder in the owner. 1 H. H, 431. 

' Sentence, 
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. Sentence, in cafe of murder, fhall be pronounced in open 
court immediately after conviction, in which fhall be ex- 
preffed not only the ufual judgment of death, but alfo the 
time appointed for the execution, with the marks of infamy 
direéted for fuch offenders, which time fhall be on the day 
next but one after fentence paffed ; and in the mean time 
the prifoner hall be kept alone in fome cell apart from the 
other prifoners, and fhall be fed with bread and water only. 
And after execution, the body fhall be diffe€ted and anato- 
mized; and in no cafe fhall be buried, unlefs after having 
been fo difle€ted or anatomized. But the judge, if he fees 
caufe, may relax or releafe any of thefe reftraints or regula- 
tions. 25 G. 2. c 37- 


MUTA CANUM, (Fr. meut de chiens,) fignifies a ken- 
nel of hounds. By the ancient law, upon the death of a 
bifhop or abbot, the king is intitled to fix things: his beft 
horfe or palfrey, with its furniture ; his cloak or gown, and 
tippet; his cup and cover; his bafon and ewer; his gold 
ring; and his muta canum, his mew or kennel of hounds. | 


2 Inf. 491. 


MUTE, mutus, is one who is dumb and cannot fpeak ; 
or, in cafes of arraignment for felony, who refufes to {peak 
or make anfwer. Heretofore, a perfon ftanding mute, and 
thereby refufing to ftand to the law, was liable to a ftrange. 
and fevere punifhment, called pain forte et dure ; the judg- 
ment in which cafe was, that the man or woman fhould be 
removed to the prifon, and laid there in fome low and dark 
room, where they fhould lie naked on the bare earth, with- 
out any litter, rufhes, or other covering, and without any 
garment about them “but fomething to cover their privy 
parts; and that they fhould lie upon their backs, their 
heads uncovered and their feet, and one arm to be drawn 
to one quarter of the room with a cord, and the other arm 
to another quarter, and in the fame manner to be done with 
their legs; and there fhould be laid upon their bodies iron 
and ftone, as much as they might bear and more; and the 
next day following, to have three morfels of barley bread, 
without any drink; and the fecond day to drink thrice of the 
water next to the houfe of the prifon (except running water) 
without any bread; and this to be their diet until they were 
dead. 2 Infi. 178. 
a0 And 
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And this fome perfons endured, for the fake of their 
children or other kindred; becaufe in fuch cafe they for- 
feited their goods only, and not their lands; for lands could 
not be forfeited but by attainder. 

But now, by the 12 G. 3. c. 20. if any perfon on ar- 
raignment for felony or piracy, fhall ftand mute, or will 
not anfwer directly, he thall be convicted of the offences 
and fuffer in all refpects as if he had been convicted by ver- 
dict or confeffion. EK 

And the fame law is, with refpe€& to an arraignment for 
treafon or petty larceny ; for before this aét, perfons ftand- 
ing mute in either of thefe cafes, were to have the like 
judgment as if they had confeffed the indi@ment. 2 Inf. 
177: 


MUTILATION, jis the depriving a man of the ufe of any 
of thofe limbs which may be ufeful to him in fight, the lofs 
whereof amounts to what the law calls mayhem. Both the 
life and limbs of a man are of fuch high value in the eftima- 
tion of the law, that it pardons even homicide if committed 
Je defendendo, or in order to preferve them. For whatever is 
done by a man to fave either life or member, is looked 
upon as done upon the higheft neceflity and compulfion. 
1 Black. 130. 


MUTUAL DEBTS, between the plaintiff and defendant, 
may be fet one againft the other, and either pleaded in bar, 
or given in evidence (after notice) upon the general iffue at 
the trial; which {hall operate as payment, and extinguifh fo 
much of the plaintif’s demand. 3 Black. 305. 


. MUTUAL PROMISE is, where one man promifes ta 
pay money, to another, and he in confideration thereof pro- 

mifes to do a certain act. Such promifes muft be binding 
` as well of the one fide as of the other, and both made at the 
fame time. Hob. 88. 1 Salk. 24. 
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NAM 
Name. See Nise: 


NAMIUM, (nam, naam, Sax.) fignifies the taking or dif- 
training another perfon’s moveable goods. So withernam, 
(from wyther, other,) is another or fecond diftrefs; which is, 
when goods diftrained are driven out of the county, or 
otherwife withholden by the diftrainor, that the fheriff con- 
not come at them to make a replevy; in this cafe, a writ of 
withernam goes, to take as much of the goods of the diftrainor, 
and keep the fame, until he make deliverance of the goods 
firft by him diftrained. 


NATIVUS, one that was Jorn a villein. 


NATURAL AFFECTION, is a good confideration in a 
deed; and if one, without exprefling any confideration, 
covenant to ftand feifed to the ufe of his wife, child, brother, 
or the like; here, the naming them to be of kin, implies the 
confideration of natural affection, whereupon fuch ufe will 
arife. 


NATURALIZATION, is where a perfon who is an 
alien, is made the king’s natural fubje& by act of parliament. 
Hereby an alien is put in the fame ftate as if he had been 
born in the king’s ligeance, except only that he is’ incapa- 
ble of being a member of the privy council, or parliament, 
and of holding any office or grant. No bill for a naturali- 
zation can be received in either houfe of parliament, without 
fuch difabling claufe in it; nor without a claufe difabling 
the perfon from obtaining any immunity in trade thereby 
in any foreign country, unlefs he fhall have refided in 
Britain for feven years next after the commencement of 
the feffion in which he is naturalized. Neither can an 
perfon be naturalized, or reftored in blood, unlefs he hath 
received.the facrament within one month before the bring- 
ing in of the bill, and unlefs he alfo takes the oaths of 
allegiance and fupremacy in the prefence of the parliament. 
1 Black. 374. 


NAVAGE, a duty incumbent on tenants to carry their 
lord’s goods by fhipping. 
NAVY: 
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NAVY: 
“a+ For the fupply of feamen to furnith his majefty’s navy, 
the practice of impreffing, and granting powers to the admi- 
ralty for that purpofe, is of very ancient date, and hath been 
-uniformly continued by a regular feries of precedents: to the 
prefent time: and this power, though not exprefsly declared 
‘by any act of parliament, yet is recognized by feveral aéts 
of parliament, which do very ftrongly imply it. The 
2 Ric. 2. c. 4. {peaks of mariners being arrefted and retained 
for the king’s fervice, as a thing well known, and praétifed 
without difpute; and provides a remedy againft their run- 
ning away. By the 2 & 3 P. & M. c. 16. if any waterman, 
who ufes the river Thames, fhall hide himfelf during the 
execution of any commiffion of preffing for the king’s fer- 
vice, he is liable to heavy penalties. By the 2 & 3 An. c. 6. 
poorapprentices bound to the fea fervice, fhall havea protection 
from the admiralty from being impreffed till they attain eigh- 
teen years of age. And by feveral other ftatutes, prote€tions are 
allowed to feamen from being imprefled in feveral particular 
circumftances. All which flatutes fully fuppofe and imply 
the legality of prefling ; otherwife, they would be nugatory, 
and in the higheft degree abfurd. Ff. 154. 1 Black. 419. 

2. For the regulation and government of the officers and 
feamen belonging to his majefty’s navy, particular provifion 
-is made by the 22 G. 2. c. 33. | Which aé, after taking 
order that public worfhip fhall be duly obferved, and prayers 
and preaching by the chaplain duly performed in each 
refpective fhip, goes on to recite particular offences, and 
enjoin their refpeCtive punifhments. The offences are of 
three kinds or degrees; firft, fuch for which the offender 
fhall fuffer death; fecondly, fuch for which the offender 
fhall fuffer death, or fuch other- punifhment as a court 
martial fhall inflict; thirdly, fuch as do not extend unto 
death, but are liable only to an inferior punifhment. 

The crimes againft which death is denounced without 
mitigation, are, holding intelligence with the enemy ; trea- 
cheroufly: or cowardly yielding or. crying for quarter; 
cowardice, or other neglect in not doing the utmoft to take 
or deftroy the enemy’s fhipping; not affifting or relieving 
any other of his majetty’s fhips in view; not purfuing the 
chafe of an enemy beaten or flying; deferting to the enemy, 
or running: away with any fhip or ftores ; making mutinous 
affemblies on any pretence whatfoever; ftriking, or offering 

Vou. H, L to 


146: NAV 


to ftrike, any fuperior officer; fetting fire to any magazine 
or veffel not belonging to the enemy; committing murder, 
buggery, or fodomy, l 

Crimes of a fecond rate, for which a man fhall fuffer 
death, or.fuch other punifhment as a court martial fhall in- 
fli, are, not acquainting the fuperior officer with any lèt- 
ter or mefiage fent from the enemy in the nature of a {py 5 
relieving an enemy with victuals, ammunition, .or other 
fupply ; officer not preparing to fight on fignal given, and 
not perfonally encouraging the men to fight courageoufly 5 
not ufing all poflible endeavours in putting the orders of the 
commanding officer in execution ; delaying or difcouraging 
the fervice, on pretence of arrears of wages, or any other 
pretence; deferting, or inticing others to defert; not taking 
care of and defending fhips under convoy; uttering words of 
fedition or mutiny; concealing any traiterous or mutinous 
praCtice; quarrelling with a {fuperior officer, or difobeying 
any of his lawful commands; neglect of fteering a fhip, 
whereby the fame may come in danger of being ttrandeds 
flecping on watch, or forfaking the ftation; robbery in the 
fleet. 

Crimes not extending unto death, are profane curfing and 
{wearing; drunkennefs ; not fending to the admiralty papers 
found on board prize fhips; taking goods out of prize fhips 
before the fame fhall have been condemned; ftripping off 
their cloaths, pillaging, or otherwife ill ufing perfons taken 
on board prize thips; behaving with contempt to a fuperior 
officer; concealing mutinous words, or being prefent at 
any mutiny; ftirring up any difturbance about the un- 
wholefomenefs of vituals, otherwife than by quietly making 
the fame known to the commanding officer; quarrelling, 
or ufing reproachful fpeeches or geftures ; wafting or em- 
bezzling the ftores. Unto this head alfo belong thofe 
offences of officers, for which the penalty of cafhiering is 
inflited; which are, entertaining a deferter, and not giving 
notice to the captain of the veffel to which the deferter be- 
longs ; taking goods on board other than for the ufe of the. 
fhip ; making or figning falfe mufters; and, in general, 
behaving in a fcandalous, infamous, cruel, oppreflive, or 
fraudulent manner, unbecoming the character of an officer. 

Provided always, that no fentence of death (except in 
cafes of mutiny) given by a court martial fhall be put in 
execution, till after report of the proceeding fhall haye been 
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made to the-admiralty if it is within the narrow feas, and 
elfewhere, to the commander in chief, and their direttions 
given thereupon. ; 

3. No lifted feaman fhall be taken out of his majefty’s 
fervice, by any procefs, other than for fome criminal mat- 
ter; unlefs affidavit be firft made that the debt or damage 
amounts to 20/. " But the plaintiff may enter a common 
appearance, and have judgment and execution other than 
againft his body. 31 G. 2. c 10. 
~ 4. By the fame ftatute 31 G. 2. c 10. many ufeful re- 
gulations ave made for the punctual, frequent, and certain 
payment of the wages of feamen employed in the royal navy 5 
and for enabling them more eafily and readily to remit 
the fame, for the fupport of their wives and families. 

And perfonating feamen in order fraudulently to obtain 
their wages, is felony without benefit of clergy. ` 

g. A feaman may make a nuncupative will without the 
ftri& formalities réquired of others by the 29 C. 2. c. 3. 
And the probate of the will of a feaman flain or dead in the 
fervice, and the certificate of his marriage, fhall be exempted 
from the ftamp duty. 

6. Seamen, who have been employed in the king’s fervice, 
may fet up trades in any town or place without moleftation, 
except in Oxford and Cambridge. 22 G. 2. c.24. 

4. If any feaman under the degree of a warrant or coma 
miflion officer, who entered voluntarily into his majefty’s 
fervice, fhall be killed or drowned in the fervice, and leave 
a widow, fhe fhall, on certificate of the marriage by the 
minifter; churchwardens, -and overfeers of the poor where 
the refides, receive, from the admiralty, to the amount ‘of one 
year’s wages of her hufband. 14 G. 2. c. 38. 


NE ADMITTAS, is a prohibitory writ direCted to the 
bifhop, at the fuit of one who is patron of any church, if 
he fufpe&ts that the bifhop will admit the defendant’s or 
any other clerk pending the plea betwixt them: in which 
cafe, a writ iffues, requiring the bifhop not to admit (ne ad- 
mittas any clerk whatfoever to that church, until the right 
fhall be determined. F. N. B. 


NEATGELD, neatgelt, a rent or tribute paid in-cattle. ` 
NECESSITY. The law charges‘no man with default, 


where the act is. compulfory, and not voluntary; and where 
L2 there 
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there is not aconfent and ele@tion; and, therefore, if either 
an impofhbility be for a man to do otherwife, or fo great a 
perturbation of the judgment and reafon as in prefumption of 
daw man’s nature cannot overcome, fuch neceflity carrieth a 
privilege in itfelf. Bacon’s Max. of the Law. 

Neceflity is of three forts; neceflity of confervation of 
life; necellity of obedience ; and neceflity of the aét of God, 
or ofa ftranger. 4. Neceflity for confervation of life; as if 
divers be in danger of drowning by the cafting away of fome 
-boat or bark, and one of them gets to fome plank, or on the 
boat’s fide, to keep himfelf above water, and another to fave 
his life thrufts him from it, whereby he is drowned; this is 
neither /e defendendo, nor by mifadventure, but it is juftifi- 
able homicide. So if divers felons be in a gaol, and the ` 
gaol by cafualty is fet on fire, whereby the prifoner gets 
forth; this is no efcape, nor breaking of prifon. 2. Necef- 
fity of obedience ; as where hufband and wife commit a fe- 
lony, the wife can neither be principal nor acceflary; be- 
caufe the law intends her to have no will, in regard of the 
fubje€tion and obedience fhe oweth to her hufband. .3. Ne= 
ceflity of the a& of God, or of a ftranger; as if -I be te- 
nant for years of an houfe, and it be overthrown. by light- 
ning or tempéft, or by fudden fioods, or by invafion of ene- 
mies; in all thefe cafes I am excufed in wafte. Jd. 

But then it is to be noted, that neceflity privilegeth only 
ås to private rights, and not as to matters concerning the 
public; thus, if in danger of tempeft, thofe that are in a thip 
throw overboard other men’s goods, they are not anfwer- 
able; but ifa man be commanded to bring ordnance or am- 
munition to relieve any of the king’s towns that are diftreffed, 
in fuch cafe he cannot for any danger of tempeft juftify the 
throwing them overboard; for there it holdeth, which was 
Spoken by the Roman, when he alleged the fame neceflity of 
weather to hold him from embarking, ‘ It is meceflary for | 
me to go, but not neceflary for me to live.” . Id. 

So if a fire happen in a ftreet, I may juftify the pulling 
down of the wall or houfe of another man, to fave the row 
from the f{preading of the fire; but if I be aflailed in my houfe 
and diftreffed, and. to fave my life I fet fire to my houfe, 
which fpreads and takes hold of the other houfes adjoining, 
this is not juftifiable ; but I am fubject to their ation upon 
the cafe, becaufe I cannot refcue my own life by doing any 
thing againft the public: but if it had been only a: private 
trefpafs, as the going over another’s ground, or the breaking 
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of his inclofure when I-am purfued, for the fafeguard of my 
life, it is juftifiable, Id. 


NE EXEAT REGNUM. Within the realm, the king 
may command the attendance and fervice of all his liegemen; 
but he cannot fend any man out of the realm, even upon the 
public fervice, except feamen and foldiers, the nature of 
whofe employment neceflarily implies an exception. x Black. 
138. 

By the common law, every man may go out of the realm 
for whatever caufe he pleafeth, without obtaining the king’s 
leave ; but ifthe king, by writ of ne exeat regnum, under his 
great or privy feal, thinks proper to prohibit him from fo 
doing ; or if the king fends a writ to any man, when abroad,- 
commanding his return; and in either cafe the fubjeét dif- 
obeys; it is a high contempt, for which the ofendes’s lands 
fhall be feifed till he return, and then he is liable to fine and 
imprifonment. 1 Black. 266. 1 Haw. 22. 

This writ was originally confined to ftate affairs, and the 
intent of it was, to prevent any perfon from. going beyond fea, 
to tranfact any thing to the prejudice of the king or his go- 
vernment; but now it is very properly ufed in civil cafes, on 
motion to the high court of chancery. 1 Atk. 521, 


NEGATIVE, is the denial of any fa&t affirmed, A nega- 
tive, regularly, cannot be proved or teftified by witnefles ; 
yet in fome cafes it may indirectly be proved by fomething 
tantamount; as if a man accufes another to haye been at 
York, and there to have committed a certain fact, in proof 
of which he produces feveral witnefles, here the defendant 
cannot prove that he was not at York, again{t pofitive evi- 
dence that he was, but he fhall be allowed to make-out 
the negative by collateral teftimony, that at that very time 
he was at Exeter, or the like, in fuch a houfe, and in fuch 
company. Forte/c. 37. 


NEGATIVE PREGNANT, is a negative which implies 
or brings forth an affirmative ; and is faid to be where a ne- 
gative carries an affirmative in its belly. Where an aétion is 
brought againft a man, and he pleads in bar of the a&tion a 
negative plea, which is not fo {pecial an anfwer to the action, 
but it includes alfo an affirmative, this is a negative pregnant : 
as for inftance, he in reverfion brings a writ of entry in cafu 
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provifo wpon alienation made by tenant for life, fuppofing 
that he has aliened in fee; which is a forfeiture of his eflate; 
if the tenant comes and pleads that he hath not aliened in fee, 
this is a negative, wherein is included an affirmative ; for 
though it be true, that he has not aliened in fee, yet it may 
be he hath aliened in tail, which is alfo a forfeiture of his 
eftate. 2 Lill. Abr. 212. Soifa man, being impleaded to 
have done a thing on fuch a day, or in fuch a place, denies 
generally (without faying any thing more) that he did it on 
fuch a day or in fuch a place, it is a negative pregnant, as it 
implies neverthelefs that in fome fort he did it. Dyer, 17. 


NEGLIGENT ESCAPE, is where a prifoner efcapes ~ 
without his keeper’s knowledge or confent, In which cafe, 
upon frefh purfuit, the party may be retaken, and the theriff 
{hall be excufed if he has him again before any ation brought 
againft himfelf for the efcape. 3 Black. 415. 


NEGRO. See SLAVERY. 


e 

NEIF, nativa, is one that was born a villein or bond-wo- 
man, Anciently the lords of manors fold, gave, or affigned 
their bond-men or bond-women, as appears by the following 
_ deed of gift: Sciant prefentes et futuri, quod ego Radulphus de 
C. miles, dominus de L. dedi domino Roberto de D. Beatricem 
filiam Willielmi H. de L. quondam nativam meani, cum tota fè- 
quela fuq et omnibus catallis fuis et omnibus rebus fuis perquifitis _ 
et perquirendis : habendam et tenendam prediéiam Beatricem, 
cum tota fequela fua, et omnibus catallis fuis, et omnibus rebus 
fuis perquifitis et perquirendis predicto domino Roberto vel fuis 
affignatis, libere, quiete, bene, et in pace, imperpetuum. Tn ctis 
jus, Sc. Hiis teftibus, sc. Datum apud L, in die Janđi Lau- 

rentii martyris, anno 13 Ed. 3. 


NE INJUSTE VEXES, is a writ founded on the ftatute 
of magna charta, c. 10. that lies for a tenant diftrained by his 
lord, for more fervices than he ought to perform; and is a 
prohibition to the lord not unjufly to diftrain or vex his te- 
nant. And this is chiefly where the tenant in fee-fimple 
hath prejudiced himfelf, by doing greater fervices, or paying 

_ more rent, than he needed to have done; for in this cafe, 
by reafon of the lord’s feifin, the tenant cannot avoid it by 
avowry, but is driven to his writ for remedy. F. Ni B. 
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NEW ASSIGNMENT. In many a@tions, where the 
plaintiff in his declaration hath alleged a general wrong, and | 
the defendant hath put in an evafive plea, the plaintiff in his 
replication may reduce that general wrong to a more particu- 
lar certainty, by afligning the injury afrefh with alk its fpe- 
cific circumftances, in fuch manner as clearly to afcer- 
. tain and- identify it, confiftently with his general com- 
plaint; which is called a new or novel aflignment. 3 Black. 
31T. 


NEWS PAPERS. By feveral ftatutes, ftamp duties are 
impofed on new{papers. 

And by the 29 G. 3. c. 50. newfpapers are not to be let 
out for hire. 


NEW TRIAL: 

FORMERLY, the only remedy for reverfal of a ver- 
di& unduly given, was by writ of aftaint ; in which cafe 
the law inflitted a ftrange and fevere punifhment upon 
the jurors, though they erred never fo innocently, but gave 
no relief to the party injured : but this courfe is now univer- 
fally and juftly exploded, and in the place thereof a new trial 
is granted. 3 Black. 389. 

For if every verdict were to be final in the firft inftance, 
great injuftice might enfue. Oftentimes, in the trial of a 
caufe, the facts are complicated and intricate, the evidence 
of great length and variety, and fometimes contradictory; and 
where the nature of the difpute very frequently introduces 
nice queftions and fubtilties of law. Either party may be 
furprifed by a piece of evidence, which (had he known of its 
production) he could have explained or anfwered ; or ma 
be puzzled by a legal doubt, which a little recolle@tion would 
have folved. In the hurry of a trial, the ableft judge may 
miftake the law, and mifdireé the jury ; he may not be able 
fo to ftate and range the evidence, as to lay it clearly before 
them; nor to take off the artful impreflions which haye been 
made on their minds by learned and experienced advocates. 
‘The jury are to give their opinion inftantly; that is, before 
they feparate, eat, or drink: and under thefe circum- 
ftances, the moft intelligent and beft-intentioned men ma 
bring in a verdi€t, which they themfelves, upon cool delibe- 
ration, would with ‘to reverfe. 3 Black. 389, 90. Bur. 
Mansf. 393. 

Granting a new trial, under proper regulations, cures ail 
` thefe inconveniences. But the court will not lend too eafy 
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an ear'to every application for a review of the verdict. They 
muft be fatisfied that there are {trong probable grounds to 
fuppofe that the merits have not been fairly and fully dif- 
cuffed, and that the decifion is not agreeable to the juttice 
and truth of the cafe. A new trial is not granted upon nice 
and formal obje€tions, which do not go to the real merits. 
It is not granted where the feales of evidence hang nearly 
equal; for that which leans againft the verdi€t ought always 
very ftrongly to preponderate. 3 Black. 391, 2. 

In like manner, where the caufe is extremely frivolous, as 
for a {mall trefpafs where the damages are very inconfider- 
able, the court will incline not to grant a new trial, although 
the verdi& hath been contrary to the evidence; which denial 
is even beneficial to the party who prays the verdiét to be fet 
afide, for he cannot have a new trial without paying the cofts 
of the former trial, and can expe only very trifling da-. 
mages. For a new trial ought only to be granted to obtain 
real juftice, and not to gratify litigious paflions. Bur. 
_ Mansf. 11. 54. 

And in granting fuch further trial, the court will provide, 
for fupplying fuch defeéts as there may be; by laying the 
party applying under all fuch equitable terms, as the oppo- 
fite party fhall defire and mutually offer to comply with ; 
fuch as, the difcovery of fome facts upon oath, the admif- 
fion of others, the produCtion of deeds, books, and papers, 
the examination of witnefles infirm or going beyond fea, and 
fuch like. 3 Black. 392. 

A new trial fhall not be granted in penal actions, where the 
verdict is for the defendant, though contrary to evidence 5 
as in perjury, forcible entry, and the like. Ld. Raym. 62. 

But in many inftances, where the jury, in criminal cafes, 
have, contrary to evidence, found the prifoner guilty, their. 
verdi& hath been fet afide, and a new trial granted by the 
court of king’s bench ; but there is.no inftance of granting a 
new trial, where the prifoner was acquitted upon the firit : 
therefore, if the jury find the prifoner not guilty, he is for 
ever quit and difcharged. 4 Black. 355. 

On an aétion for the penalty of killing a hare, not being 
qualified, the jury found for the defendant, contrary to the 
dire€tion of the judge; but the court refufed to grant a new 
trial, fying, it had never been carried fo far as to a penal 
action. Str. 899. 

So verdicts for defendants are never fet afide for penalties 
in the cafe of dutiesor cultoms. Str, 1238. 

A judge. 
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‘A judge of an inferior court cannot grant a new trial. 
1 Salk. 113. 


NIGHT, is when it is fo dark that the countenance of a 
man cannot be difcerned. 4 Black. 224. 


NIGHT WALKERS, are fuch perfons as fleep by day and’ 
walk by night, being often pilferers and difturbers of the 
peace, 5 Ed. 3. c. 14. And, by the common law, con- 
{tables are authorifed to arreft night walkers and fufpicious 
perfons. Watchmen alfo may arreft night walkers, and hold 
them until the morning. And itis faid that a private perfon 
may arreft any fufpicious night walker, and detain him till 
he give a good account of himfelf. 2 Haw. 61. 80. 


NIHIL DICIT, is a failing by the defendant to put in an 
anfwer to the plaintiff’s declaration by the day afligned ; 
which being omitted, judgment is had againft him of courfe, 
as faying nothing why it fhould not. 


NIL DEBET, is the general plea to the declaration in an 
action of debt upon contract, whereby the defendant pleads 
that he owes nothing ; and thereupon iflue is joined. 3 Black. 
305. 


NISI PRIUS, is a commiffion directed to the judges and 
clerk of aflize, empowering them to try all queftions of fa& 
iffuing out of the courts at Weflmin/ler that are then ripe 
for trial by jury. The original of which name is this; all 
caufes commenced in the courts of Weffminfter-hall are, 
_ by the courfe of the courts, appointed to be tried on a day 
fixed in fome Eaffer or Michaelmas term, by a jury returned 
from the county wherein the caufe of action arifes ; but with 
this provifo, “ nifi prius” jufficiarii ad affifas capiendas vene- 
rint; that is, 6 unle/s before” the day prefixed, the judges 
of affife come into the county in queftion, which they al- 
ways do in the vacation preceding each Lafer and Michael- 
mas term, and there try the caufe; which faves much ex- 
pence and trouble, both to the parties, the jury, and the 
witnefles. And then, upon the return of the verdi& given 
by the jury to the court above, the judges there give judg- 
ment for the party for whom the verdict is found. 
3 Black. 59. gis 
But 
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But in matters of great weight, or whete the title is intri- 
cate, the judges above will often retain caufes to be tried 
there x and then the jury and witneffes in fuch cafes mult 
come to the courts at We/minfler for the trial of the caufe, 
which iscalled a trial at bar. Wood. b. 4, c. 1. 

Errors before the juttices at nifi prius thall be redreffed in 
the king’s bench, and not in the common pleas. Id. 


NOBILITY. The civil ftate of England confifts of the 
nobility and commonalty. The nobility are all thofe who 
are above the degree of knight; namely, dukes, marquifles, 
earls, vifcounts, and barons. 1 Black. 396. 


NOLLE PROSEQUI, is ufed in the law where a plain- 
tiff in any ation will proceed no further, and may be be- 
fore or after verdiét, though it is ufually before; and it is 
then ftronger again{t the plaintiff than a nonfuit, which is 
only a default in appearance; but this is a voluntary ac- 
knowledgment that he hath no caufe of action. 2 Lill. 218, 


NOMINE PENA, is a penalty incurred for not pay- 
ing rent, or the like, at the day appointed by the leafe or 
agreement for payment thereof, 2 Lil. 221. If rent is re- 
ferved, and there is a zomine pæne on the non-payment of it, 
and the rent is behind and unpaid, there muft be an actual 
demand thereof made, before the grantee of the rent can 
diftrain for it, the somine pene being of the fame nature as 
the rent, and iffuing out of the land out of which the rent 
doth ifue. Hob, 82. 133. 


NON-ABILITY, is an exception taken againft the plains — 
tiff in a caufe, upon fome juft ground, why he cannot com- 
mence any fuit in law; as premunire, outlawry, excommu- 
nication, or the like. F. N. B. 


NON-AGE, in general underftanding, is all the time of 
a perfon’s being under the age of one-and-twenty ; and ina 
fpecial fenfe, as where a man is under the age of fourteen 
with refpe&t to marriage, or twelve with refpect to taking 
the oath of allegiance. 


NON ASSUMPSIT, isa plea in a perfonal action, where- 
by a man denies any promife made. ‘The plaintiff, whey 
l the 
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the proceedings were in Latin, charged that the defendant 
affumpfit, that is, a/fumed, undertook, or promifed te do fach 
a thing ; the defendant, in joining iffue, pleaded non affiump~ 
Jit, that he did not affume or promife to do fuch thing. 


NON-CLAIM, is an omiffion or negleét of one that claims 

not within the time limited by law, as within a year and a 

day, where continual claim ought to be made, or in five 
years after a fine levied. 


NON COMPOS MENTIS, is where a perfon is not of 
found mind, memory, and underftanding; and is of four kinds: 

1. Idiots, who are of non-/ane memory from their nati- 
vity, by a perpetual infirmity. 

2. They that lofe their memory and underftanding by the 
vifitation of God; as by ficknefs or other accident. 

3- Lunatics; who have fometimes their underftanding, 
and fometimes not. 

4. Drunkards; who by their own vicious a& for a time 
deprive themfelyes of their memory and underftanding, 
t Inft. 247. 

Idiots and lunatics, who are under a natural inability of 
diftinguifhing between goed and evil, are not punifhable by 
any criminal profecution. 1 Haw. 2. plies" 

But drunkards have no privilege by their want of found 
mind; but fhall have the fame judgment as if they were in 
their right fenfes. Id, 


NON-CONFORMISTS. See DISSENTERS. 


NON-CUL, abbreviated from non culpabilis, is a plea of 
not guilty to any action of trefpafs or wrong in a civil fuit, or 
to an indi€tment in any matter criminal. 


NON DAMNIFICATUS, isa plea to an action of debt 
upon a bond, with condition to fave the plaintiff harmlefs; in 
which the defendant may plead generally that the plaintiff 
is not damnified ; but if it is to fave harmlefs {pecially in a 
ih tw fuit or thing, there the defendant muft thew how 

e hath faved him harmlefs and indemnified. 2 Lill. 224. 
1 Leon. 72, 


_ NON DECIMANDO, is to be free from the payment of 
tithes, without any recompence for the fame. es 
which, 
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which, the general rule is, that no layman can prefcribe in 
non decimando; that is, to be difcharged abfolutely of the 
payment of tithes, and to pay nothing in lieu thereof, unlefs 
he begin his prefcription in a religious or ecclefiaftical per- 
fon. But all fpiritual perfons, as bifhops, deans, prebenda- 
ries, parfons, and vicars, may prefcribe generally in son de- 
cimando. 1 Rolls Abr. 653. 

And thefe had their lands capable of being difcharged of 
tithes feveral ways; as, 1. By real compofition, originally 
made between the owner of the land on the one part, and 
the parfon, patron, and ordinary on the other. 2. By the 
pope’s bull of exemption. 3. By unity of poffeflion; as 
where the re€tory of a parifh, and lands in the fame parith, 
both belonged to a religious houfe, thofe lands were dif. 
charged of tithes by this unity of poflefiion. 4. By pre- 
fcription ; having never been liable to tithes, by being al 
ways in fpiritual hands. 5. By virtue of their order; as 
the knights templars, hofpitallers, ciftercians, and premon- 
ftratenfes, whofe lands were privileged by the pope, with a 
difcharge of tithes: though, upon the diffolution of the 
abbeys by king Hen. 8. moft of thefe exemptions from tithes 
would have fallen with them, and the lands become tithable 
again, had they not been fupported and upheld by the fta- 
tute 31 H. 8. c. 13. which enacts, that all perfons who 
fhould come to the poffeffion of the lands of any abbey then 
diffolved, fhould hold them free and difcharged of tithes, in 
as large and ample manner as the abbies themfelves for- 
merly held them. And from this original have fprung all 
the lands, which, being in lay hands, do at prefent claim 
to be tithe-free; for, if a man can fhew his lands to have 
been fuch abbey lands, and.alfo immemorially difcharged of 
tithes by any of the means aforefaid, this is now a good 
prefcription de non decimando. But he muft thew both thefe 
requifites ; for abbey lands, without a fpecial ground of dif- 
charge, are not difcharged of courfe; neither will any pre- 
fcription de non decimando avail in total difcharge of tithes, 
unlefs it relates to fuch abbey lands, 2 Black. 31, 


NON EST FACTUM, is a plea where an action is 
brought upon a bond or any other deed, and the defendant 
denies it to be Ais deed whereon he is impleaded.. In every 
cafe where the bond is void, the defendant may plead non 
eft folum ; but where a bond is voidable only, he muft thew 


the {pecial matter. 2 Lill, 226, 
This 


NON Pu 


"1 This plea is good in all cafes where the bond or fpecialty 
was not executed; or if. it were executed, but was void af 
initio, a8 for default of capacity, the obligor being an infant, 
feme covert, or the like, in which cafe the defendant may 
plead a fpecial non eff factum. a 


NON EST INVENTUS, is the theriff’s return to a writ 
when the defendant is not to be found in his bailiwick. 


NON-FEASANCE, (not doing of a thing,) is an offence of 
omiflion of what ought to be done, as in not reforting to 
church ; which offence need not be alleged in any certain 
place, for, generally fpeaking, it is not committed any where. 
1 Haw. 13. 


NON-JURORS, are perfons who refufe to take the oaths 
to the government, who thereupon are liable to certain in» 
capacities. 


NON OBSTANTE, was. a claufe frequent in the king’s 
letters patent granting a thing, notawith/landing any ftatute or 
act of parliament to the contrary; which aflumed: power, 
fetting the prerogative above the laws, was effeCtually des 
molifhed by the bill of rights at the revolution, and abdi- 
cated Wefiminfler-hally when king James abdicated the king- 
dom. 1 Black. 342. 


NON OMITTAS, is a writ dire&ed to the theriff, where 
the bailiff of a liberty or franchife, who hath the return of 
writs, refufes or neglects to ferve a procefs, for the fherif to 
enter into the franchife and execute the king’s procefs him- 
felf, or by his officer, non omittas propter aliquain libertatem. 
But, for difpateh of bufinefs, a non omittas- is commonly di~ 
rected in the firft inftance. <- F. N. B. 


‘| NONPLEVIN, (non plevina, ) is defined to be default af- 
ter default. Anciently the defendant was to replevy his 
lands feifed by the king within fifteen days; and if he nea 
glected, then at the next court day he fhould lofe his fei- 
fin, ficut per defaltam poft defaltam. But by ftatute 9 Ed. ie 
£. 2. it was enacted, that. none fhould lofe his land becaute 
of nonplevins that is, where the land was not replevied in 
due time, 
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NON PONENDIS IN ASSISIS ET JURATIS, isa writ 


ieee for freeing fome petfons from ferving on juries 5 
t by 4 & 5 W..c. 24. no fuch writ thall be granted, un- 
lefs upon oath, made that. the fuggeftions upon which it is 
granted are true. 


NON PROS’. If the plaintiff negle&s to deliver a de- 
claration for two terms after the defendant appears, or is 
guilty of other delays or defaults againft the rules of law in 
any fubfequent ftage of the action, he is adjudged not to 
follow or purfue his remedy as he ought to do 5 and there- 
upon a nonfuit, ot non profequitur, is entered; and, by a com- 
pendious form of expreflion, he is faid to be non p¥os'd. And 
for thus deferting his complaint, he fhall not only pay cofts 
to the defendant, but is liable to be amerced to the king. 
3 Black. 295- 


NON-RESIDENCE. See RESIDENCE. 
NON SANE: MEMORY. See- NoN compos. 


NONSENSE. Where a matter fet forth is.grammatically 
right, but abfurd in the fenfe and unintelligible, fome words 
cannot be rejected to make fenfe of the reft, but muft be 
taken as they are; for there is nothing fo abfurd, but what 
by rejeting may be made fenfe ; but where a matter is non- 
fenfe, by being contradiCtory and repugnant to fomewhat pre- 
eedent, there the precedent matter which is fenfe, fhall not 
be defeated by the repugnancy which follows; but that which 
is contradi€tory fhall be rejected. As in ejeétment, where 
the declaration is of a demife the fecond of January, and 
that the defendant afterwards, /cilicet, the firit of January 
ejected him, here the fcilicet may be rejected, as being con- ` 
trary to what went before. 1 Salk. 324. 


- NONSUIT, is the letting a fuit or a€tion fall; as if the 
plaintiff negleéts to deliver a declaration for two terms after 
the defendant appears, or is guilty of other delays or de- 
faults againft the rules of law in any fubfequent {tage of the 
action, he is then adjudged ngt to follow or purfue his remedy 
as he ought to do; and thereupon a nonfuit, or non profequi- 
tur, is entered: and for thus deferting his complaint, after 
making a falfe claim or complaint, he {hall not only. pay cofts 

to 
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to the defendant, but is liable to be amerced to the king. 
3 Black. 296. i 

And this deferting or renunciation of the fuit often hap- 
peneth upon the difcovery of fome error or defeét, when the 
matter is fo far proceeded in, as the jury is ready at the bar 
to deliver their verdiét ; in which cafe he is then called, and 
may be nonfuited, notwithftanding his. appearance before. 
Br. Nonfuit. 

A retraxit differs from a nonfuit, in that the one is nega- 
tive, and the other pofitive: the nonfuit is a default and ne- 
glect of the plaintiff, and therefore he is allowed to begin 
the fuit again, upon payment of cofts; but a retraxit is an 
‘open and voluntary renunciation of his fuit in court ; and by 
this he for ever lofeth his a€tion. 3 Black. 296. 

A difcontinuance is fomewhat fimilar to a nonfuit; for 
when 'a plaintiff leaves a chafm in the proceedings of his 
caufe, as by not continuing the procefs regularly from day 
to day, and from time to time, as he ought to do, the fuit 
is difcontinued, and the defendant is no longer bound to at- 
tend; but the plaintiff muft begin again, by fuing out a new 
original, ufually paying cofts to the defendant. Jd. 

The king cannot be nonfuit, becaufe in judgment of law 
he is ever prefent in court; but the king’s attorney may en- 
ter an ulterius non vult profequi, which has the effeét of a non- 
fuit. 1 Inf. 139. 


NON SUM INFORMATUS, isa formal anfwer made of 
courfe by an attorney, who is not informed or inftrudted to 
fay any thing material in defence of his client; by which he 
is deemed to leave it undefended, and fo judgment paffeth 
againft his client. 


NON-TENURE, is a plea in bar to a real action, by fay- 
ing that he (the defendant) holdeth riot the land mentioned 
in the plaintiff’s declaration. And there is non-tenure gê- 
neral and fpecial: general, where one denies ever to have 
been tenant of the land in queftion; and /pecial, which is an 
exception, alleging that he was not tenant on the day where- 
on the writ was obtained. Weft. Symi, par. 2. 


NON-USER, of a public office, is an immediate caufe of 
forfeiture; fo alfo of a franchife: but non-ufer of a private 
office is no caufe of forfeiture, unlefs fome f{pecial damage is 
proved to be occafioned thereby. -2 Black. 153. 
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__NOSE-SLITTING. By fatute 22 & 23 C. 2: e t 
if any perfon fhall of malice aforethought, and, by lying 
in wait, flit the nofe, or cut off a nofe or lip, of any perfon, 
with intent to disfigure him, he fhall be guilty of felony 
without benefit of clergy. Which ftatute goes by the name 
of the Coventry act, becaufe it was made on occafion of an 
aflault on fir John Coventry in the ftreet, and flitting his 
nofe, in revenge (as was fuppofed) for fome obnoxious 
words uttered by him in parliament. 4 Black. 207. 


NOTARY, isan officer who takes motes, or makes a fhort 
draught of contraéts, obligations, or other writings and 
inftruments. A notary public, is properly one who publicly 
attefts deeds or writings, to make them authentic in another 
country, efpecially in bufinefs relating to merchants. ‘They 
make protefts in cafes of bills of exchange. 


NOTE OF A FINE, is a brief of a fine made by the 
proper officer, before it is ingroffed. 


NOTE OF HAND, or a promiflory note, is an engage- 
ment in writing, to pay a fum fpecified at the time therein 
limited, toa perfon therein named, or fometimes to his 
order, or often to the bearer at large; and by the {ftatute 
3 & 4 Ann. c. 9. is made aflignable in like manner as a 
bill of exchange. 2 Black. 467. See BILL or EXCHANGE. 


NOT GUILTY, is the general ifue or plea of the de- 
fendant in any criminal action; as alfo in an: aétion of 
trefpafs, or for deceits and wrongs; but not on a promife 


or afumpfit. Palm. 393- 


NOTICE: 

1. THE party that intends to move the court in a quef- 
tionable matter, ought to give notice thereof to the party 
again{ft whom he intends to move, or to his attorney or foli- 
citor, and not to his counfel; for the counfel is not con- 
cerned to take notice of any thing but from his client, nor 
bound to feek out his client to give him notice. 2 L. P. R. 
242. 

p If one be bound to give to another perfonal notice, it 

is not fufficient that notice be left at the dwelling houfe of 

the party ; for notice may be given there, and yet the party 

may not knowit. 2L. P. R, 237. i 
; 3. 
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3. If the plaintiff intends to bring on his caufe for trial at 
the aflizes, he fhall give the defendant, if he lives within 
' forty miles of London, eight days notice of trial; and if he 
lives at a greater diftance, he fhall give fourteen days notice, 
3 Black. 357. 

And by the 14 G. 2. c. 17. no indiétment, information, 
or caufe whatfoever, fhall be tried at nifi prius, where the 
defendant lives above forty miles from London, unlefs ten 
days notice be given. 

And if any perfon fhall have given notice, and fhall not 
countermand it at leaft fix days before the trial, he fhall pay 
cofts as if fuch notice had not been countermanded. 

4. A recital of a deed which refers to an incumbrance 
upon an eftate, is notice againft a purchafer ; fo if the title 
mutt be by a will; for it was his own negligence that he did 
not f-ek afterit. 2 Cha. Ca. 246. 

A purchafer with notice himfelf, from a perfon who pur- 
chafed without notice, may fhelter himfelf under the firft 
purchafer; otherwife it would very much clog the fale of 
eftates.' 2 Atk. 242. 

If, on a marriage fettlement, an agent is employed on both 
fides, both will be affeCted by notice to him. 1 Vez. 65. 

Notice to an agent placing out money on a mortgage, of 
a prior judgment, fhall affect the employer. 2 Vez. 370. 

A fecond mortgagee, with notice of a former mortgage, 
but without notice of a truft charge antecedent to both, of 
which the firft mortgagee had notice, muft take fubjet to 
that demand. 2 Vez. 485. 

On notice to execute a writ of inquiry at a certain hour, 
the party is not tied down to the exact time fixed by the 
notice: the fheriff may have prior bufinels which may laft 
beyond the hour. Douglas, 188. i 


NOVEL ASSIGNMENT, (nva affgnatio,) is an affign- 
ment of time, place, or fuch like, in an action of trefpats, 
otherwife than as it was before affigned. And if the de- 
fendant juftifies in a place where no trefpafs was done, then 
the plaintiff is to affign the place where, to which the de- 
fendant is to plead. T. L. 


NOVEL DISSEISIN. A writ of afhze of novel (new 
or recent) difen lies,, where tenant in fee fimple, fee 
tail, or for term of life, is put out and difeifed of his lands 
or tenements, retits, common of pafture, common way, or 
of an office, toll, or the like: in which cafe, if upon trial 
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he can prove his title, and his actual feifin in confequence 
thereof, and the difleifin by the prefent tenant, he fhall have 
judgment to recover his feifin and damages for the injury 
fuftained. Black/?. b. 3. c. 10. 

But this kind of action is now out of ufe, and is fuper- 
feded by actions of trefpafs or ejetment. 


NUDUM PACTUM, is a bare naked contra®, without 
any confideration had for the fame. If a man bargains or 
fells goods, and there is no recompence made or given for 
the doing thereof ; as if one fay to another, ‘I fell you all my 
lands or goods,” but nothing is agreed upon what the other 
{hall give or pay for them, this is a nude contra@t, and void 
in law; and for the peformance thereof no action will lie. 
TE. 

But if fuch contract be evidenced by writing, it is allowed 
to be good, againft the contractor himfelf, but not to pre- 
judice creditors or ftrangers to the contra&t. Burr. Mansf. 
1671. i i 


NUN, a woman admitted into a monaftery, called by the 
Latins zoana ; they ufed alfo the word nonnus, to fignify a 
monk; and both from the Hebrew nin or nun, which figni- 
fies a fon. 


. NUNCUPATIVE WILL, or teftament is, when the 
teftator, without any writing, declares his will, before a 
fufficient number of witneffes ; who by the 4 & 5 Aun, c. 16. 
muft be fuch as are admifible upon trials at common law. 

But by the ftatute 29 C. 2. c. 3. no nuncupative will fhall 
be good, where the eftate bequeathed exceeds 301. unlefs 
proved by three fuch witnefles prefent at the making thereof, 
and unlefs they or fome of them were {pecially required to 
bear witnefs thereto by the teftator himfelf; and unlefs it 
was made in his laft ficknefs, in his own houfe, or where he 
had been previoully refident ten days at leaft, except he be 
furprifed with ficknefs on a journey or from home, and dies 
without returning. ~ 

And no written will fhall be revoked or altered by a fub- 
fequent nuncupative one, except the fame be in the life-time 
of the teftator reduced to writing, and read over to him, 
and approved; and unlefs the fame be proved to have been 
fo done by three fuch witneffes. 

And no nuncupative will fhall be proved till fourteen days 
after the death of the teftator, nor till procefs hath firft 

12 iflued 
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ifued to call in the widow, or next of kin, to conteft it if 
they think proper. 


NUSANCE, nocumentum, fignifies any thing that worketh 
annoyance, hurt, damage, or inconvenience. 3 Black. 216. 

Nufances are of two kinds ; public or common nufances, 
which affect the public, and are an annoyance to all the 
king’s fubje€ts ; and private nufances, which affect particu- 
lar perfons only in their private and feparate capacity. 

If a man ereéts an houfe, or other building, fo near to 
mine, that it tops up my ancient lights and windows, this is 
a nufance; but then it muft appear that the houfe is an 
ancient houfe, and the lights ancient lights ; otherwife there 
is no injury done: for he hath as much right to build a new 
edifice upon his own ground, as I have upon mine; fince 
every man may do what he pleafes upon the upright or per- 
pendicular of his own foil. Jd. ; 

The fetting up-and exercifing of an offenfive trade, or 
keeping hogs, or other noifome animals, fo near a man’s 
houfe as to incommode him, and render the air unwhole- 
fome, is a nufance; but ftopping a profpeét only, which is 
merely matter of pleafure, hath been held not to be in the 
eye of the lawanufance. Jd. 217. 

If a man ereéts a {melting-houfe for lead, fo near the land 
of another, that the vapour and fmoke kill his corn and 
grafs, and damage his cattle therein, this is held to be a 
nufance. Id. 

Soto corrupt or poifon a water-courfe, by ereCting a 
dye-houfe or a lime-pit in the upper part of the ftream, or 
to do any aét therein, that in its confequences muft necef= 
farily tend to the prejudice of one’s neighbour. Jd. 218. 

A gate ereGted in a highway, where none had been be- 
fore, is acommon nufance. 1 Haw. 199. 

If a man hasa dog that kills fheep, this is not a common 
nufance; but the owner of the dog (knowing thereof) is 
liable to an action : but a maftif going at large in the ftreet 
unmuzzled, from the. ferocity of his nature being danger- 
eus and caufe of terror to the king’s fubjects, feemeth to be 
a common nufance. i i 

Generally, a nufance may be abated or removed by the 
party aggrieved thereby, without the formalities of legal 
procefs, provided he commit no riot in the doing of it. 
If a man builds a houfe fo clofe to mine that his roof over- 
hangs my roof, and throws the water off his roof upon mine, 

My. which 
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which is a private nufance, I may enter my neighbour’s 
ground, and peaceably pull it down. Or if a new gate be 
ere€ted acrofs a public highway, which is a public or com- 
mon nufance, any of the king’s fubjets palling that way 
may cut it down and deftroy it. And the reafon why the 
law allows this private fummary method of doing one’s felf 
juftice is, becaufe injuries of this kind, which obftru&t or 
annoy fuch things as are of daily convenience and ufe, re- 
quire an immediate remedy ; and cannot wait for the flow 
progrefs of the ordinary forms of juftice. 3 Black. 5. 

If a man hath not availed himfelf of this remedy by 
abatement, he may, if it is a private nufance, bring his 
action againft the wrong doer. ‘The ancient remedy in this 
cafe, was by the writs of affe of nufance, and quod permittat 
profternere, whereby judgment was given for damages to the 
plaintiff, and to remove the nufance ; but the procefs on 
thefe writs being tedious and difficult, they are now entirely 
out of ufe, and have given way to an a€tion upon the cafe: 
by which a€tion, indeed, though the party injured may re- 
cover fatisfaétion for the injury fuftained, yet the nufance 
cannot be removed ; but as every continuance of a nufance 
is a frefh nufance, therefore a frefh action will lie, and very 
exemplary damages will probably be given, if, after one 
verdict againft him, the defendant has the hardinefs to con- 
tinue it. Id. 220. 

For a public nufance, no aétion upon the cafe will lies 
and this the law hath provided for avoiding multiplicity of 
fuits; for if any one might have an action, all men might 
have the like; but the law, for this public or common 
nufance, hath provided an apt remedy, by prefentment or 
indi€tment at the fuit of the king, in behalf of all his fub- 
ieéts ; unlefs any man hath a particular damage, as if he 
and his horfe fallinto a ditch made acrofs a highway, where- 
by he received hurt and lofs, there, for his fpecial damage, 
which is not common to others, he fhall have an action 
upon the cafe. 1 Inf. 56. 

On conviétion of a nufance, the offender may be fined 
and imprifoned; and it is faid, that a perfon convicted of a 
nufance done to the king’s highway, may be commanded by 
the judgment to remove the nufance at his own cofts ; and 
it feemeth to be reafonable, that thofe who are convicted of 
any other common nufance, fhall alfo have the like judgment. 
And the court never admits the defendant to a iimall fine, 
until proof is made of the nufance being removed. 1 Haw. 
200. Dalt. c. 66. : 


O ms] 
OA F 
or is a corruption of the Saxon word esth. It is 
commonly called a corporal oath, becaufe the perfon 
lays his hand upon fome part of the fcriptures when he 
takes it. 

If the oath be taken upon the common prayer-book, 
which has the epiftles and gofpels, it is good enough, and 
perjury may be affigned on this oath. 3 Keb. 314. 

If one call another a perjured man, he may have an action 
on the cafe, becaufe it {hall be intended to be contrary to his 
oath in a judicial proceeding ; but for calling one a forfworn 
‘man, no action lies; becaufe the forfwearing may be extra- 
judicial, and confequently no perjury inlaw. 3 Inf. 166. 

The oath of allegiance is very ancient, and every layman 
above the age of twelve years was obliged to take it at the 
tourn or leet, on pain of being punifhed as for a high 
contempt. But the clergy were not obliged to take it 
until the reformation, any further than doing homage to 
the king for the lands holden of him in right of the church. 
1 Inf. 68. 

The oath of /upremacy came in upon abolifhing the papal 
authority at the reformation. 

The oath of abjuration came in after the revolution ; re- 
ceived fome alterations in the firt year of queen Anne; 
and again in the firft year of king George the firft; and, 
finally, in the fixth year of king George the third. 

By ftatute 1 G. ff. 2. c. 13. two juftices of the peace 
may fummon perfons, whom they fhall fufpe€& to be difaf- 
fected, to appear before them at a time and place ap- 
pointed, to take the oaths; which, if they fhall refufe or 
neglect to do, they fhall certify the fame to the next feffions3 
and if the party fhall not appear at fuch feffions, and take 
the oaths, he fhall be adjudged a popifh recufant convit; 
and the clerk of the peace {hall certify the fame into the 
chancery, or court of king’s bench, to be there recorded. 

Quakers are allowed, in civil cafes, to take a folemn 
affirmation inftead of an oaths; but not in criminal- cafes: 
nor fhall they, without fuch oath, be permitted to ferve on 
juries, or to bear any office of profit in the government. 

Jews and heathens are allowed to take an oath after their 
own form and manner. Str. 404. 
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OBIT, fignifies a funeral folemnity or office for the dead ; 
moft commonly performed when the corpfe lies in the 
church uninterred: Alfo the anniverfary of any perfon’s 
death was called the obit; and to obferve fuclr day with 
ptayers and alms, or other commemoration, was keeping 
of the obit. 


OBLATIONS. Sece OFFERINGS. 


. OBLIGATION, obligatio, is a bond containing a penalty 
with a condition annexed for the payment of money, per- 
formance of covenants, or the like; it differs from a bill, 
which is generally without a penalty or condition, though 
a bill may be obligatory. Co. Lit. 172. 


OBLIGOR, is the party that enters into an obligation or 
bond ; OsLIGEE is the perfon to whom the bond is made. 


OCCASIO, was a tribute which the lord‘impofed on his 
vaffals and tenants, occafionally, for the wars or other ne- 
ceffities. 


OCCUPANCY, is the taking poffeffion of thofe things, 
which before belonged to no body; and this is the true 
ground and foundation of all property, or of holding thofe 
things in feveralty, which by the law of nature, unqualified 
by that of fociety, were common to all mankind. But this 
right of occupancy, fo far as it concerns real property, hath 
been confined by the laws of England within a very narrow 
compafs, and was extended only to a fingle inftance ; 
namely, where a man was tenant pur auter vie, or had an 
eftate granted to himfelf only (without mentioning his heirs) 
for the life of another perfon, and died during the life of 
cefiuy que vie, or him by whofe life it was holden; in this 
cafe, he that could firft enter on the land might lawfully 
retain the poffeffion fo long as cc/uy que vie lived, by right 
of occupancy: for it did not revert to the grantor, who 
had parted with all his intereft, fo long as ceffuy que vie 
lived ; it did not efcheat to the lord of the fee, for all 
efcheats muft be of the abfolute entire fee, and not of an 
particular eftate carved out of it; it did not belong to the 
grantee, for he was dead; it did not defcend to his heirs, 
for there were no words of inheritance in the grant; nor 
could it veft in his executors, for no executors could fuc- 
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ceed to a freehold. Belonging therefore to, no body, the 
law left it open to be feized and appropriated by the firft 
perfon that could enter upon it, during the life of ce/fuy gue 
vie, under the name of an occupant. But now the title 
of common occupancy is reduced almoft to nothing, by two 
ftatutes ; the ote, 29 C. 2. ¢. 3. which enaéts, that where 
there is no fpecial occupant in whom the truft may veft, 
the tenant pur auter vie may devife it by will, or ít fhall go 
to executors or adminiftrators, and be affets in their hands 
for payment of debts ; the other, 14 G. 2. c. 20. which 
enaéts, that the furplus of fuch eftate pur auter vie, after 
‘payment of debts, fhall go, in a courfe of diftribution, like a 
chattel intereft. 2 black. 258. 
Generally, as to things per/onal, where thefe are found 
without any owner, they do not go to the firft finder or 
occupant, but do belong to the king by his prerogative. 


OCCUPATION fignifies, in our law, ufe or tenure ; as 
we fay, fuch lands are in the tenure or occupation of fuch 
aman; that is, in his pofleflion or management. Alfo it 
is ufed for a trade ormyltery. 12 C.2. c. 18. 


ODHALL, or. alldial right, fignifies the abfolute pro- 
perty in lands; from al, and odh, which in the Northern 
languages fignifies property. ‘Thefe lands were holden of 
no fuperior lord, being abfolutely independent, which, after 
the introduction of feuds, was converted into the military 
tenure. 2 Black. 45. 


ODIO ET ATIA, was a writ anciently ufed, and directed 
to the fheriff, commanding him to inquire. whether a pri- 
foner charged with murder was committed upon juft caufe 
of.fufpicion, or merely propter odium et atiam, for hatred 
and ill-will: and if, upon the inquifition, due caufe of 
fufpicion did not appear, then there iffued another writ for 
the fheriff to admit him to bail. 3 Black. 128. 


OFFENCE, is an act committed againft law, or omitted 
where the law requires it. Offences are of two forts, ca- 
` pital, or not capital; capital offences are thofe for which the 
offender fhall lofe his life; fuch as high treafon, petit treafon, 
and felony ; offences not capital, include the remaining part 
of the pleas of the crown, and come under the title of 
mifdemeanors, 2 H., P.c. 126. 134. Finch, 25. 
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- OFFERINGS, oblations, and obventions, are one and the 
fame thing ; and under thefe are comprehended all fmall 
ecciefiaftical dues, payable at after by communicants 3 as 
alfo for marriages, chriftenings, churchings, and burials. 


OFFERTORY, offertorium, is a fervice in the church, 
which is read at the celebration of the holy communion, 
during the time that the church wardens are collecting the 
alms or offerings of the congregation for the ufe of the poor. 
Sometimes the money collected is itfelf called the offertory. 


OFFICE. By divers ftatutes, every perfon admitted into 
any office, civil or military, or who fhall receive any pay by 
reafon of any patent or grant from the king, or fhall have 
any command or place of truft in England, or in the navy, 
or fhail have any fervice or employment in the king’s houte- 
hold, fhall, within three months after his admiffion, receive 
the facrament; and afterwards, in the court where he 
takes the oaths to the government, {hall exhibit a certificate 
of fuch his receiving under the hands of the minifter and 
church wardens, and make and fubfcribe the declaration 
againft tranfubft{antiation. i ’ 


Which faid oaths are the oaths of allegiance, fupremacy, 


and abjuration, which are to be taken within fix months 
after their admiffion in one of the courts at W. efiminfler, or 
at the quarter feflious, by all the faid perfons ; as alfo by all 
ecclefiaftical perfons, heads and members of colleges, being 
of the foundation, or having any exhibition, and being of 
eighteen years of age, and all perfons teaching pupils, fchool- 


matters and ufhers, eee and teachers of feparate con- 


gregations, high conitables, and pra¢tifers of the law. 

And if any perfon fhall make default in the premifes, he 
Shall be incapable to hold fuch office, or to fue in any aétion, 
or to be guardian, executor, or adminiftrator, or capable of 
any legacy or deed of gift, or to bear any office, or vote at 
an election for members of parliament, and forfeit §ocl. 

By 3: G. 2. ¢.22. a duty of 1s. in the pound is laid on 
all perquifites of offices; by which perquifites are meant, 
fuch profits as arife from fees eftablifhed by cuftom or au- 
thority, and payable in confideration of bufinefs done in the 
courfe of fuch offices. 

When a perfon is refufed to be admitted to an office or 
place in a corporation, or is wrongfully removed therefrom, 
the flatute 9 An. c. 20. hath provided a fummary remedy by 

a writ 


DEF 169 


a writ of mandamus commanding, upon good caufe fhewn 
to the court, the party complaining to be admitted, or re- 
ftored, to his office. 3 Black. 264. 


OFFICE, ingue/ of, is an inquiry made by the king’s 
officer, his fheriff, coroner, or efcheator, by virtue of their 
office, or by writ to them fent for that purpofe, concerning 
any matter that entitles the king to the pofleffion of lands 
or tenements, goods or chattels. Thefe inquefts of office 
were more frequently in practice than at prefent, during the 
continuance of the military tenures; when, upon the death 
of every one of the king’s tenants, an inquett of office was 
held, called an inguifition pof mortem; to inquire of what 
lands he died feifed, who was his heir, and of what age; in 
order to entitle the king to his marriage, wardthip, relief, 
primer feifin, or other advantages. 3 Black. 258. 


OFFICIAL, by the civil law, is one that is the minifter 
of, or attendant upon, a magiftrate. In the canon law, he is 
one to whom the bifhop commits the charge of {piritual 
jurifdiGtion, under the name of oficial principal, who hath 
cognizance of temporal matters, fuch as wills, legacies, and 
adminiftrations; as the vicar general hath of ecclefiaftical 
matters, as vifitation, correction of manners, and the like. 
Both of which offices are commonly united under the gene- 
ral name of chancellor. 


OFFICIO, EX, oath of, is an oath whereby a perfon 
may be obliged to make any prefentment of any crime or 
offence, or to confefs or accufe himfelf of any criminal 
matter or thing, whereby he may be liable to any cenfure, 
penalty, or punifhment. This oath was made ufe of in the 
{piritual courts, as well in criminal cafes of ecclefiaftical 
cognizance, as in matters of civil right; of which the high 
commiffion court in particular made a moft extravagant and 
illegal ufe, forming a court of inquifition, in which all 
perfons were obliged to anfwer in cafes of bare fufpicion, 
if the commiflioners thought proper to proceed again{t then 
for any fuppofed ecclefiaftical enormities. But when the 
high commiffion court was abolifhed by ftatute 16 C. 1.c. 11, 
this oath ex offcio’was abolithed with it ; and it is alfo enacted, 
by ftatute 13 C. 2. l. 1. c. 12. that it thall not be lawful for 
any bithop, or ecclefiaftical judge, to tender to any perfon 
the oath ex oficio, or any other oath whereby the party may be 
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charged or compelled to confefs, acciife, or purge himfelf 
‘of any criminal matter. But this doth not extend to oaths 
in a civil fuit; and therefore it is ftill the practice, both ia 
the fpiritual courts and in equity, to demand the perfonal 
anfwer of the party himfelf upon oath. Yet if in the bill 
any queftion be put, that tends to the difcovery of any 
crime, the defendant may thereupon demur, and rcfufe“to 


anfwer. 3 Black. 447. 


OLERON LAWS, are a code of maritime laws, made 
by king Richard the firft, at the ifle of Oleron, on the coatt 
of France, which was then part of the poffefions of the 
crown of England. Thefe laws are of fo much repute, that 
they have been received by all the nations in Europe, as the 
ground work of their marine conftitutions. 


ONUS PROBENDI, is the burden of proving any thing. 


OPTION. Every bifhop, whether created or tranflated, 
is bound, immediately after confirmation, to make a legal 
conveyance to the archbifhop, of the next avoidance of 
fuch dignity or benefice belonging to the fee, as the faid 
archbifhop ‘hall chufe ; which is therefore called an option ; 
which options are only binding on the bifhop himfelf wha 
grants them, and not on his fucceffors. 


ORDEAL, is faid to be derived of two Saxon words, or, 
great, and dele, judgment that is, the great judgment ; 
which was a form of trial for difcovering innocence or guilt, 
Anciently, when an offender being arraigned, pleaded not 
guilty, he was afked (as he is ftill to this day) how he would 
be tried. Which was then a fignificant queftion, although 
now it is only matter of form; for he had it in his choice, 
whether he would be tried by datte/, or by ordeal, (which was 
called the judgment of God,) or by his country (that is, by 
a jury of twelve men). The trial by ordeal, which was pecu- 
liarly denominated the judgment of God, was called common 
purgation, to diftinguifh it from the canonical purgation, 
which was by the oath of the party: and it was of two 
forts; either fire ordeal, or water ordeal ; the former being 
confined to perfons of higher rank, the latter to the common 
people. Both thefe might be performed by deputy, but the 
principal was to anfwer for the fuccefs of the trial; the de- 
puty only venturing fome corporal pain, for hire, or ar i 

or 
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for friendfhip. Some remains of which there are ftill in the 
common exprefiton of going through fire and water to ferve 
another. Fire ordeal, was performed either by taking up in 
the hand a piece of red-hot iron, of one, two, or three 
pounds weight; or elfe by walking, barefoot and blindfold, 
over nine red hot plowfhares, laid at unequal diftances; and 
if the party efcaped being hurt, he was adjudged innocent; but 
if it happened otherwife, he was then condemned as guilty. 
By this latter method, queen Emma, mother of Edward the 
Confeffor, is mentioned to have cleared her character, when 
fufpected of familiarity with Alwyn, bifhop of ener 
Water ordeal was performed, either by plunging the bare 
arm up to the elbow in boiling water, and efcaping unhurt 
thereby, or by cafting the perfon fufpected into a river or pond 
of cold water ; and if he floated therein, without any a€tion of 
fwimming, it was deemed an evidence of his guilt ; but if he 
funk, he was acquitted: of which kind of water ordeal, 
there are ftill fome traditional remains in many countries to 
difcover witches, by cafting them into a pool of water, 
whereby to determine their guilt or innocence, by floating or 
finking. 4 Black. 340. 

ORDINARY, in the ecclefiaftical law, is a word applied 
to a bifhop, or any other who hath ordinary jurifdi€tion in 
his own right, and not by deputation. But fometimes it is 
taken lefs {trictly, for every one that is in the place of the 
bifhop; as guardian of the {piritualties, chancellors, com- 
miflaries, and all fuch as are in the place of the ordinary. 


1 Inf. 96. 2 Infl. 398. 


ORDINATION: No perfon fhall be admitted to the 
holy order of deacon, unlefs he be twenty-three years of 
age; nor to the order of prieft, unlefs he be twenty-four 
years of age complete. And none fhall be ordained without 
a title. And he fhall have a teftimonial of his good life and 
behaviour. And the bifhop fhall examine him ; and, if he 
fees caufe, may refufe him. And before he is ordained, he 
ffiall take the oaths of allegiance and fupremacy before the 
ordinary, and fubfcribe the thirty-nine articles. 


ORIGINAL WRIT, is a mandatory letter from the king 
in parchment, fealed with his great feal, and direéted to the 
theriff of the county wherein the injury is committed, or 
_ fuppofed fo to be, requiring him to command the wron g doer, 
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or party accufed, either to do juftice to the complainant, or 
elfe to appear in court, and anfwer the accufation againtt - 
him. Whatever the fheriff doth in purfuance of this writ, 
he muft return or certify to the court, together with the writ 
itfelf; which return is always made to be at the leaft fifteen 
days from the date or tefte of the writ. 3 Black. 273. ‘This 
original is the foundation of the capias, and all fubfequent 
procefs. , The court of common pleas proceeds by original 
in all cafes. 

Original writs in ations are alfo ufed in the king’s bench ; 
and when the party proceeds on fuch writ, error lies in par- 
liament only, and not (as on the common procefs) in the ex- 
chequer chamber. e : 

To fue a party to outlawry, the proceedings muft be by. 
original, 


ORPHAN. In the city of London, a court is eftablifhed 
for the care and government of orphans, which is a court of 
record. ‘The lord mayor and aldermen have the cuftody of 
orphans (under age and unmarried) of freemen or free- 
women of London that die, though they did not inhabit in 
‘London ; and the keeping of all their lands and goods. And 
if they commit the cuftody of an orphan to another man, -he 
{ball have a writ of ravifhment of ward, if the orphan is 
taken away; or the mayor and aldermen may imprifon the 
offender till he produces the infant. Wood. b. 4. c. 2. 

Executors and adminiftrators are to exhibit true invento- 
ries in this court, and muft give fecurity to the chamberlain, 
by recognizance for the orphan’s part; which, if they refufe 
to do, the court may commit them to prifon till they obey. 
And if any fue in the ecclefiaftical court, or elfewhere, for a 
legacy, account, or duty to them by the cuftom, the court 
of orphans may by cuftom fend a prohibition. But an infant 

nay waive the benefit of fuing in the court of orphans, and 
file a bill in equity againft any one for difcoyery of the per- 
fonal eftate. Id. 

If any one, withcut the confent of the court of aldermen, 
marries fuch orphan under the age of twenty-one, though 
out of the city, they may fine him, and imprifon him for 

non-payment. Id. 


OVERT, Fr, open. So overture, an opening, or pro- 
pofal. 


OUT 173 


OVERT ACT, open deed. In the cafe of treafon in. 
compafling or imagining the death of the king, this imagin- 
ing muft-be manifefted by fome open act ; otherwife being- 
only an act of the mind, it cannot fall under any judicial 
cognizance. Bare words are held not to amount to an overt 
a&, unlefs put into writing; in which cafe they are then 
held to be an overt aét, as arguing a more deliberate inten- 
tion. 


OUSTED, is from the French oufler, to put out; as 
when we fay fuch a one is oufted; that is, put out of pof- 
feflion. 


OUSTER LE MAIN, amovere manum, fignifies a livery 
of lands out of the hands of the lord, after the tenant came 
of age; which, if the lord refufed to do, the tenant might 
have a, writ to recover the fame from the lord; which 
recovery out of the hands of the lord, was called oufter le 
mai. 


OUSTER LE MER, ultra mare, is one of the caufes of 
efloign or excufe, if a man appear not in court upon fum- 
mons, for that he was then beyond the feas. 


OUTFANGTHIEF, from the Saxon wt, out, and fang, 
taken, is a liberty or privilege, whereby æ lord of a manor 
was enabled to call any man dwelling in his manor, and 
taken for felony in another place out of his manor, to judg- 
ment in his own fee ; as infangthief was the privilege of try- 
ing a thief or felon taken within his fee. 


: OUTLAW, (outlaghe,) wtlagatus, comes not immediately 
from the latin /ex, but is derived to us through the Saxon 
laga, which fignifies Jaw: and a perfon outlawed, is one 
- that is out of the prote€tion of the king, and out of the aid 
of the law. 

Procefs of outlawry lies in all indi€&tments of treafon and 
felony, on’ returns of refcous, on indiétments of trefpafs 
with force and arms; but not any indi€tment for a crime of 
an inferior nature. And it feems agreed, that it lies not on 
any action on a ftatute, unlefs it be given by fuch ftatute, 
either exprefsly or impliedly. But, by divers ftatutes, out- 
lawry lies in many civil ations; as in debt, cafe, account, 
covenant, and the like. 2 Haw. 302. 

In 


i74 OVET: 


In which cafes, in order to proceed to outlawry, an ori- 
ginal writ muft be fued out regularly, and after that a capias:;, 
and if the fheriff cannot find the defendant upon the capias, 
and returns a von inventus, there iffues out an alias writ, and 
after that a pluries, to the fame effe&t as the former. And 
if a xon inventus is returned upon all of them, then a writ of 
exigent may be fued out, requiring the. fheriff to caufe the. 
defendant to be proclaimed or exaffed in five county courts 
fucceflively, to render himfelf; and, if he does, then to 
take him, as in a capias ; but if he doth not appear, and is 
returned quinto exacfus, he fhall then be outlawed by the co- 
roners of the county ; whereby he is put out of the protection 
of the law, fo as to be incapable of taking the benefit of ‘it 
in any refpeét, either by bringing aGtions or otherwife. 
3 Black. 283. : l 

By the 31 Æl. c. 3. in every alion perfonal, wherein any 
exigent {hall be awarded, one writ of proclamation fhall be 
iffued, having day of tefte and return, as the writ of exigent 
fhalt have, directed to the fheriff where the defendant 
dwells; which writ of proclamation fhall contain the effect 
of the a€tion; and the {herif {hall make one proclamation 
in the open county court, and another at the general quarter: 
feffions of the peace where the defendant dweils, and another: 
a month at leaft before the quinto exafus, at or near the 
moft ufual door of the church or chapel where the defendant 
fhall be dwelling, at the time of the exigent awarded, on a 
Sunday immediately after divine fervice. 

And by 4 & 5 W. c. 22. upon iffuing an exigent againft 
any perfon for a criminal matter, before judgment or con- 
viction, there fhall alfo ifue a writ of proclamation, bear-. 
ing the fame tefte and return, where the perfon in the re- 
cord of the proceeding is mentioned to inhabit, according to 
the form of the faid ftatute 31 Æl c. 3. which writ of procla-. 
‘mation fhall be delivered to the fheriff, three months before 
the return of the fame. 

The punifhment of an outlawry in a civil ation, and alfo- 
upon an indi€tment for a mifdemeanor, is forfeiture of 
goods and chattels. And if after outlawry, the defendant 
appears publicly, he may be arrefted by a writ of capias ut- 
lagatum, and confined till the outlawry be reverfed ; which 
reverfal may be had by the defendant’s appearing perfonally 
in court (and in the king’s bench without perfonal appear- 
ance, fo as he appear by attorney according to the ftatute 
4 & 5 W. c. 18.); and any plaufible caufe, however Aight, 
s wi 
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will in general be fufficient to reverfe it, the fame being 
confidered only as a procefs to compel an.appearance. But 
then the defendant muft pay full cofts, and put the plain- 
tiff in the fame condition, as if he had appeared before the 
exigent was awarded. An outlawry in treafon or felony 
amounts to a conyigtion and attainder of the offence charged 
in the indictment, as much as if the offender had been 
found guilty by his country. 3 Black. 284. 4 Black. 319. 


OWLING, (fo called from its being carried on in the 
night, when the owl is abroad,) is the offence of tranfporting 
wool or fheep out of the kingdom; which was an offence 
at common law, and is further prohibited by divers acts of 
parliament. ‘The 8 El c. 3. makes the tranfporting of live 
theep, or embarking them on board any fhip, for the firft 
offence, forfeiture. of goods and imprifonment for a year ; 
and, at the end of the year, the left hand to be cut off in 
fome public market, and nailed in the openeft place; and 
the fecond offence is felony. (But the offender may have 
his clergy, as well in the cafe of cutting off his -hand, as in 
the cafe of felony.“3 Inf. 104.) The ftatute 12 C. 2. c. 32, 
and 7 & 8 W. c. 28. make the exportation of wool, fheep, 
or fuller’s earth, liable to pecuniary penalties; and, the for- 
feiture of the intereft of the fhip and cargo by the owners, 
if privy thereto; and confifcation of goods, and three years 
imprifonment to the mafter and all the mariners. And the 
ftatute 4 G.c. 11. (amended and further inforced by 12 G. 2. 
c. 21. and 19 G. 2. c. 34.) makes it tranfportation for feven 
years, if the penalties be not paid. 4 Black. 154. [All 
thefe acts are repealed by 28 G. 3. c. 38. See Woot.) 


OXGANG of land, is of no certain determinate quan- 
tity, being in general as much as in an ordinary way one 
yoke of oxen can cultivate in a year, 


OYER AND TERMINER, is a court held by virtue of 
the king’s commiflion, to hear and determine all treafons, fe- 
lonies, and mifdemeanors. This commiffion is directed 
commonly to two of the judges of the circuit, and feveral 
gentlemen of the county; but the judges only are of the 
quorum, fo that the reft cannot aét without’ them. The 
words of the commiffion are, “ to inquire, hear, and deter- 
mine ;” fo that, by virtue of this commiffion, they can only 
proceed upon an indi¢tment found at the fame affizes ; for 

they 


E re PAL 


they muft firft inquire by means of the grand jury, or inqueft, 
before they are impowered to hear and determine by the help 
of the petty jury. ‘Therefore, they have another commiflion, 
of general gaol delivery; which impowers them to try and 
deliver every prifoner, who fhall be in gaol when the judges 
arrive at the place of aflize, whenever indifted, or for what- 
ever crime committed. So that, one way or other, the gaol 
is cleared at that time. Sometimes, upon urgent occafions, 
the king iffues a fpecial or extraordinary commiffion of oyer 
and terminer, limited to thofe offences which ftand in need | 
of immediate inquiry and punifhment; upon which, the 
courfe of proceeding is much the fame as‘upon general and 
ordinary commiflions. Formerly, no judge could a& in the 
county where he was born or inhabited; but now, by the 
12 G. 2. c. 27. he may at as a juftice of oyer and ter- 
miner, and of general gaol delivery, within any county of 
England ; though he is ftill reftrained in civil caufes of af- 
fize and nifi prius. 4 Black. 269. 


- OYES, is an expreffion ufed by the crier of a court, in 
order to enjoin filence, when any proclamation is to be made 5 
being a corruption of the French oyez, which fignifies hear 
ye. 4 Black. 340. 





PAT 
P AIN FORTE ET DURE. See More. 


PAINS AND PENALTIES. A&s of parliament to at- 
taint particular perfons of treafon or felony, or to infi © 
pains and penalties beyond, or contrary to the common law, to 
ferye a {pecial purpofe, are to all intents and purpofes new 
laws, made pro re natd, and by no means an execution of 
fuch as are already in being. 4 Black. 259. 


PAIS, patria, the country; as trial per pais, is trial by the 
country, or a jury. 


‘PALATINE COUNTIES, are thofe of Chefer, Durham, 
and Lencafler ; fo called a palatio, becaufe the owner there- 
of, the earl of Chefer, the bifhop of Durham, and the duke 
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of Lancafter, had in thofe coynties jura regalia, as fully as 
the king hath in his palace. They had large privileges 
granted to them, becaufe they bordered upon the enemies 
countries, Wales and Scotland; in order that the owners, 
being encouraged by fo large an authority, might be more. 
watchful in their defence ; and that the inhabitants, having 
juftice adminiftered at home, might not be obliged to go out 
of the county, and leave it open to the enemies incurfionss 
1 Black. 116. ; 


PALMESTRY, a kind of divination practifed by looking 
upon the lines and marks in the palm of the hand; being a 
deceitful art ufed by the Egyptians, prohibited by the fta- 
tute 1 O 2 P: eM c. 4s 4 Black. 166. 


PANEL, is a little pane, or oblong piece of parchment, 
containing the names of the jurors, annexed to the writ of 
venire facias, and returned by the fheriff to the court from 
whence the procefs iffued. ; 


PANNAGE, pafnage, is the fruit of trees; as acorns, 
¢rabs, nuts, which the fwine feed upon in the woods. 
Sometimes alfo, it is ufed to fignify the money which js 
paid for the pannage. 


PAPER. By the 24 G. 3. c. 41. every paper-flainer or 
maker of paper, fall take out a licence annually from the» 
officers of excife. 

And by the 27.G. 3. c. 13. and 27 G. 3. c. 31. certain du- 

ties are impofed on all paper made, printed, painted, or 
ftained in Great Britain ; and alfo on paper imported; and 
drawbacks are allowed on the exportation thereof, as fet 
forth in fchedules annexed to the faid aĉ&s. And  feveral 
regulations are made by the faid aéts, and alfo by feveral 
others, concerning the making, printing, paiziting, and 
ftaining of paper, which is to be under the management of 
officers appointed by the commiilioners of the treafury. 


PAPISTS. See Porrry. 


PAR, isa term in exchange, where a man, to whom a 
bill is payable, receives of the acceptor juft fo much in value 
as was paid to the drawer by the remitter. And, in the 
exchange between one country and another, par is defined 
fn Obs dle i N to 
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to be a certain number of pieces of the coin of one country, 
containing in them an equal quantity of filver to that of an- 
other number of pieces of the coin of fome other country ; 
as, where 36s. of the money of Holland, have juft as much 
filver as 205. Englifb money; the bills of exchange drawn 
from England to Holland at the rate of 36s. Dutch for each 
pound fterling, is according to the par. Locks Confideration 
of Money, pag. 18. 


PARAMOUNT, fignifies the higheft lord of the fee, 
having under him inferior or mefne lords, of whom the 
tenants hold immediately, as they hold mediately of the 
lord paramount. This feigniory of a lord paramount, is 
frequently termed an honour, and not a manor; efpecially, 
if it hath belonged to an ancient feudal baron, or hath been 
at any time inthe hands of the crown. 2 Black. 91. 


PARAPHERNALIA, from mapa, preter ; and Qegvn, dos; 
are the woman’s apparel, jewels, and other things, which, 
in the life-time of her hufband, fhe wore as the ornaments 
of her perfon, to be allowed by the difcretion of the court, 
according to the quality of her and her hufband, over and 
above her jointure and dower. 

The hufband cannot by his will devife fuch ornaments 
and jewels of his wife; though, during his life, he hath 
_ power to fell or difpofe of them. But if fhe continues in 
the ufe of them till his death, fhe fhall afterwards retain 
them againft his executors and adminiftrators, legatees, and 
all other perfons, except creditors where there is a deficiency 
of affets. 2 Black. 435. 

Where the perfonal eftate hath been exhaufted in payment 
of fpecialty creditors, the widow fhall ftand in their place 
to the amount of her paraphernalia, upon the real affets of 
the heir atlaw 3 Atk. 369. 


PARAVAIL, fignifies the loweft tenant of the fee, or he 
that is immediate tenant to one that holdeth over of another: 
and he is called tenant paravail, becaufe it is prefumed he 
has the profit and avail of the land. 2 Inf. 296. 


PARCENARY, is the holding of lands jointly by par- 


ceners, when the common inheritance is not divided. For 
which, fee CopaRCENERS. 


PARCH- 
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PARCHMENT. See VELLUM. 


PARCO FRACTO, is a writ that lies againft one who 
violently breaks the pound, and takes out beafts from thence 
which had been lawfully impounded. 


PARDON, is a work of mercy, whereby the king, either 
before the attainder, fentence, or conviction, or after, for- 
gives any crime, offence, punifhment, execution, right, title, 
debt, or duty, temporal or ecclefiaftical. 3 Jn/?. 233. 

Pardons are either general or fpecial : general, are by act of 
parliament; of which, if they are without exceptions, the 
court muft take notice ex officio; but if there are exceptions 
therein, the party muft aver that he is none of the perfons 
excepted. ‘The ats of general pardon, from time to time 
occafionally paffed, have commonly run in one and the fame 
form. The laft was that of the 20 G. 2. c. 52. whereby all 
perfons are pardoned and difcharged from all treafons, mif- 
prifions of treafons, felonies, treafonable and feditious 
words and libels, leafing making, mifprifions of felony, 
offences whereby any perfon may be charged with the 
penalty of premunire, riots, routs, offences, contempts, 
trefpaffes, entries, wrongs, deceits, mifdemeanors, for- 
feitures, penalties, fums of money, pains of death, pains 
corporal, and pains pecuniary, and generally, from all other 
things, caufes,, quarrels, fuits, judgments, and executions, 
not by this act excepted, which can by the king be pardoned : 
.—Excepted, perfons in the fervice of the pretender; forging 
the king’s feal; coining ; violating the privileges of ambal- 
fadors; murders; petty treafons; poifonings; burning of 
houfes, corn, hay, ftraw, wood; fhooting at any perfon; 
fending threatening letters; piracy; deftroying thips; offences 
in the navy or army ; burglary; facrilege ; robbery ; fodomy ; 
buggery; rape; perjury; fubornation; forgery; felony in 
cafes of bankruptcy; deftroying banks of rivers, and fea 
banks; firing coal-pits ; offences againft the excife, cuftoms, 
land-tax, poft-office, ftamp duties, duty on houfes and 
windows, wool, importing, or exporting goods; offences 
concerning highways or bridges; imbezzling goods and 
warlike ftores of the crown; titles of quare impedit, inceft ; 
fimony ; dilapidations ; firft fruits; tenths; money due to 
the king from public officers on account; perfons tranfport- 
ed; offences by papifts; contempts in cafes for non-per- 
formance of awards, or non-payment of colts; contempts 
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in ecclefiaftical courts, in caufes commenced for matters 
of tight only, and not for correction; contempts in courts 
of admiralty proceeding civilly, and not criminally ; and 
excepted, feveral perfons by name. 

Special pardons are either of courfe, as to perfons convicted 
of manflaughter, or fe defendendo; and by divers ftatutes, to 
thofe who {hall difcover their accomplices in feveral felonies 5 
or, of grace, which are by the king’s charter, of which the 
court cannot take notice ex officio, but they muft be pleaded 
3 Inf. 233. . 

Some things there are which ghe king cannot pardon 5 as, 
he cannot pardon an offence before it is committed,” but 
fuch pardon is void. 2 Haw. 389. 

As the releafe of the party will not bar an indiétment at 
the fuit of the king; fo neither will a pardon by the king be 
any bar to an appeal at the fuit of the party. 2 Haw. 392. 

And in fome cafes, even where the king is fole party, 
fome things there are which he cannot pardon; as, for ex- 
ample, for all common nufances, as for not repairing of 
bridges or highways, the fuit (for avoiding multiplicity of 
fuits) is given to the king only, for redrefs and reformation 
thereof; but the king cannot pardon or difcharge either 
the nufance, or the fuit for the fame; becaufe, fuch pardon 
would take away the only means of compelling a redrefs of it. 
3 Inft. 237. ~ 

Thus alfo, if one be bound by recognizance to the king, 
to keep the peace againft another by mame, and generally, 
all other lieges of the king, in this cafe, before the peace be 
broken; the king cannot pardon or releafe the recognizance, 
although it be made only to him, becaufe it is for the 
benefit and fafety of his fubje&ts. Id. 238. 

A pardon after retainder doth not reftore the corruption 
of blood, for this cannot’ be reftored but by act of par- 
tiament. But, as to ifue born after the pardon, it hath 
the effet of a reftitution of blood. 1 H. H. 358. 

A pardon of treafon or felony reftores a man to his credit 
fo as he may be a good witnefs; but a pardon of perjury 
doth not fo reftore his credit as to admit him to be a wit- 
nefs. 1 Ventr. 349. 


PARENTS AND CHILDREN: 

1. If a man hath a wife and dieth, and within a very 
fhort time after, the wife marries again, and within nine 
months hath a child, fo as it may be the child of the one or 
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the other, this child may chufe either of them for his father. 
1 Inf. 8. 

eee father hath intereft in the profits of the children’s 
labour while they are under age, if they live with him, and 
are maintained by him. But the father hath no intereft in 
the fate of the children, either real or perfonal, otherwife 
than as their guardian; for he muft account to them for it, 
and-for the profits received, when they come of age. Wood. 
but. 6 6. 

_ So the father cannot apply a legacy left to a child in the 
maintenance of fuch child; nor can he put him out ap- 
prentice with the money arifing from the legacy. 3 ik. 399. 

3. The confent or concurrence of the parent to the mar- 

riage of .a child under age is neceflary ; otherwife the mar- 
riage is void. 26 G. 2. c. 33 . 
_ 4- Ifa child dies inteftate and unmarried, the father alone 
is intitled to the goods and chattels of fuch child: if there be 
no father, the mother can only come in for an equal fhare 
with every of the brothers and fifters. 

5: The eldeft fon is heir to his father; if there be no ` 
fon, but daughter only, then all the daughters fhall be heirs 
equally. 
` 6. Parents and children may affift each other in their 
fuits ; and may juttify the defence of each other’s perfons. 
2 Inft. 564. 

7. Father and grandfather, mother and grandmother, and 
children of every poor and impotent. perfon, being of fuf- 
cient ability, {hall maintain fuch poor perfon in fuch manner 
as the juftices in feflions fhall appoint; by the.43 Eliz. c. 2. 
And the interpretation which the courts of law have made 
upon this ftatute is, that if a mother or grandmother 
marries again, and was’before fuch. fecond marriage of fuf- 
ficient ability to keep the child, the husband fhall be charged 
to maintain it; for this being a debt of her’s when fingle, 
fhall, like others, extend to charge the hufband, But at her 
death, the relation being diflolved, the hufband is under no 
farther obligation. 1 ‘Black. 448. 

If parents run away, and leaye their children at the charge 
of the parifh, the churchwardens and overfeers, by_order of 
the juftices, may feize the rents, goods, and chattels of 
fuch parents, and difpofe thereof towards. their children’s 
maintenance. 5 G. ¢. 8. } ` 
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If any popifh parent fhall refufe to allow his proteftant 
child a fitting maintenance, with a view to compel him 
to change his religion, the lord chancellor fhall, by order 
of court, conftrain him to do what is juft and reafonable. 
rr & 12 W.c. 4. 

Alfo, if Jewifh parents refufe to allow their proteftant 
children a fitting maintenance, fuitable to the fortune 
of the parent, the lord chancellor, on complaint, {hall 
make fuch order therein as he fhall think proper. 1 da. 
fleis Cs 30. 

8. A parent may lawfully correé his child, being under 
age, in a reafonable manner. But the legal power of a 
father over the perfons of his children ceafeth at the age of 
twenty-one; for they are then arrived at that point which 
the law hath eftablifhed, when the empire of the father, or 
other guardian, gives place to the empire of reafon. 1 Black. 
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PARES, a man’s peers or equals; as the jury for trial of 
caufes, who were originally the vaflals or tenants of the 
lord, being the equals or peers of the parties litigant ; and, 
as the lord’s vaflals judged each other in the lord’s courts, 
fo the kings vaflals, or the lords themfelves, judged each 
other inthe king’s court. 3 Black. 349. 


PARISH, is that circuit of ground which is committed to 
the charge of one parfon, or vicar, or other minifter, having 
care of fouls therein. Thefe diftri¢ts are computed to be 
near ten thoufand in number. How ancient the divifion of 
parifhes is, may at prefent be difficult to afcertain; for it 
feems to be agreed, that in the early ages of chriftianity in 
this ifland, parifhes were unknown, or at leaft fignified the 
fame that a diocefe does now. ‘There was then no appro- 
priation of ecclefiaftical dues to any particular church ; but 
every man was at liberty to contribute his tithes to what- 
ever prieft or church he pleafed, provided only, that he did 
it to fome : or, if he made no {pecial appointment or appro- 
priation thereof, they were paid into the hands of the 
bifthop, whofe duty it was to diftribute them among the 
clergy, and for other pious purpofes, according to his own 
difcretion. 2 Black. 112. 
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PARISH CLERK, was anciently.a real clerk, and fome 
are fo at this day. -He is generally appointed by the incum- 
bent, but by cuftom may be chofen by the inhabitants ; and 
if fuch cuftom appears, the court of king’s bench will grant a 
mandamus to the ordinary to fwear him in, for the efta- 
blifhment of the cuftom turns it into a temporal or civil 
right. arith clerks are regarded by the common law, as 
perfons who have freeholds in their offices; and therefore, 
though they may be punifhed, yet they cannot be deprived, 
by ecclefiaftical cenfures. 1 Black. 395. | 


PARK, (from the French parquer, to inctofe,) is a large 
parcel of ground privileged for wild beafts of chafe, by the 
king’s grant, or by prefcription. 1 Inf. 233. 

A park muft be inclofed; for if it lies open, it is a good 
caufe of feifure into the king’s hands as forfeited; and the 
owner cannot have an action againft thofe that hunt in his 
park, if it lies open. Jd. : 

The beafts of park properly extend to the buck, doe, fox, 
martern, and roe; but, in a common and legal fenfe, to all 
the beafts of the foreft; which, befides the other, are rec- 
koned to be hart, hind, hare, boar, and wolf, and, in a word, 
all wild beafts of venery or hunting. Id. 

Parks, as well as chafes, are fubje€t to the common law, 
and are not to be governed by the foreft laws. 4 Inf 

14. 

A If any perfon fhall pull down or deftroy the pale or 
wall of any park, he fhall forfeit 30/. 16. G. 3. c. 30. 


PARLIAMENT: . 

- Ifjiting the writ. 

: Qualification of the candidates. 

- Qualification of the electors. 

. Eleétion. 

. Return. 

. Manner of proceeding in parliament. 

. Privilege of parliament. 
. Adjournment, prorogation, and diffolution. 
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1. Ifiing the writ. 


1. WHEN any new parliament is fummoned, the lord 
chancellor fends his warrant to the clerk of the crown in 
N 4 chancery, 
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chancery, who thereupon iffues out writs to the fheriff of- 
every county, for the election of all the members to ferve 
for that county, and every city and borough therein. Or, 
if a vacancy happens during the fitting of parliament, the 
{peaker, by order of the houfe, iffues the like writ; and if 
a vacancy happens by death, in the time of a recefs for up- 
wards of twenty days, then the fpeaker iflues fuch writ 
without the order of the houfe. ` 

~ And there fhall be forty days between the tefte or date of 
the writ, and the return of it. x 

And the writ fhall be delivered to the proper officer to - 
whom the execution thereof doth belong, and to no other 
perfon.: 7 & 8 W.c. 25. f. 1. . 

And every fuch officer, upon receipt of the writ, fhall in- 
dorfe thereon the day that he received it. Id. 

2. And in cafe of an election of a knight of a hire, the 
fheriff fhall, within two days after the’ receipt of the writ, 
caufe proclamation to be made at the place where the enfu- 
ing eleGtion ought by law to be holden, of a fpecial county 
court to be there holden, for the purpofe of fuch ele@tion 
only, on any day, (Sunday excepted,) not later from the day 
of making fuch proclamation than the fixteenth day, nor 
fooner than the tenth. day; and fhall proceed in fuch 
election, at fuch fpecial county court, in the fame manner as 
if the faid eletion was to be held at a county court as here- 
tofore.. 25 G. 3, c. 84. f- 4. 

3. With refpe& to cities, boroughs, and towns corporate, 
the herif or other officer-who received the writ, fhall forth- 
with, upon receipt thereof, make out a precept to each bo- 
rough, town corporate, or place within his jurifdi€tion, 
where any members are to be elected, and within three days 
(and in the cingue ports fix days) after receipt of the faid 
writ, fhall, by himfelf or his proper agent, deliver the pre- 
cept to the officer to whom the execution thereof doth be- 
long, and to no other perfon; which officer fhall indorfe 
the day of his receipt thereof, ‘in prefence of the party of 
whom he received the fame; and fhall forthwith caufe 
public notice to be given of the time and place of election, 
and fhall proceed in the election within eight days after re- 
ceipt of the precept, and give four days notice at leaft of the 
day appointed for the election. 7 8 W. ¢, 25. fi 1s 
yo 11 We 7 
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4. Ina city or town, being a county of itfelf, the theriff thall 
forthwith, on receipt of the writ, give public notice of the 
time and place of election, and proceed to eleétion there- 
upon, within eight days after receipt of the writ, and 
give three days notice thereof at leaft, -exclufive of the 
day of receipt of the writ, and of the day ‘of ele@tion. 
t9G. 2. C 28: 


2. Qualification of the candidates, 


1, No member fhall fit or vote in either houfe of par- 
liament, unlefs he be ¢wenty-one years of age. 4 Inft. 47. 

2. In order to prevent papiffs from fitting in either houfe 
of parliament, it is enaéted, that no perfon fhall fit or vote 
in either houfe till he hath, in prefence of the houfe, 
taken the oaths of allegiance, fupremacy, and abjuration, 
and f{ubfcribed and repeated the declaration againft tranfub- 
ftantiation, and invocation of faints, and the facrifice of the 
mals, 30 Cs 2. ft. 2. c 1. 1G, &. 13. 

3- No perfon.born out of Great Britain or Ireland, or the 
dominions thereunto belonging (although he be naturalized 
and made a denizen, except fuch as be born of Englifh pa- 
rents) hall be’capable to be a member of either houfe of 
parliament. 12 &' 13 W. ¢. 2. 

4. Sheriffs of counties, and mayors and bailiffs of bo- 
roughs, are not eligible in their refpective jurifdiGtions, 
as being returning officers; but a fheriff of one county may 
be chofen knight of another. 1 Black, 175. 

5. By feveral flatutes, no perfons concerned in the ma- 
nagement of any duties or taxes created fince 1692, except 
the commiffioners of the treafury; nor any of the officers 
following, viz. commiflioners of prizes, tranfports, fick and 
wounded, wine licences, navy, and victualling ; fecretaries 
or receivers of prizes; comptrollers of the army accounts ; 
agents for regiments; governors of plantations 5 officers of 
Minorca ox Gibraltar; officers of the excife and cuftoms ; 
clerks or deputies in the feveral offices of the treafury, ex- 
chequer, navy, victualling, admiralty, pay of the army or 
navy, fecretaries of ftate, falt, ftamps, appeals, wine licen- 
ces, hackney coaches, hawkers and pedlars ; nor any perfons 
that hold any new office under the crown, created fince 170 es 
are capable of being elected. 1 Black. 175. 

But this fhall not extend to, or exclude the treafurer or 
comptroller of the navy, fecrctaries of the treafury, fecre, 
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tary to the chancellor of the exchequer,  fecretaries of the 
admiralty, under-fecretary of flate, deputy paymafter of the 
army, or any perfon holding any office for life, or for 
fo long as he thall behave himielf well in his office. 15 G. 2. 
be 22. 
If any member fhall accept an office of profit under the 
crown, except an officer in the army or navy accepting a 
new commiflion, his election fhall be void; but he hall be 
capable of being re-elected. 6 dn. c. 7. f- 26. 
6. No perfon having a penfion from the crown during 
pleafure, fhall be capable of being eleCled. 6 An. c 7. 
+ 25% 
A i No perfon fhall be capable te fit or vote in the houfe of 
commons for a county, unlefs he hath an eftate freehold or 
copyhold, for his life or fome greater eftate, of the clear 

early value of 6oo/.; nor for a city or borough, unlefs he 
foe a like eftate of 300/. And any other candidate, or two 
electors, may require him to make oath thereof at the time 
of eleGtion, or before the day of the meeting of the parli- 
ament; and before he fhall vote in the houfe of commons, 
he fhall deliver in an account of his qualification, and the 
value thereof, under his hand, and make oath of the truth of 
the fame. But this fhall not extend to the eldeft fon or heir 
apparent of a peer, or of any perfon qualified to ferve as 
knight of a fhire, nor to the members of either of the two 
univerfities. 9 dnc. 5. 33 G- 2. c. 20. 


3. Qualification of the eleétors. 


x. No perfon fhall be admitted to vote, under the age of _ 
twenty-one years. 7 8 W. c. 25. 

2. By feveral aéts, every ecle€tor of a knight of a fhire 
fhall have freehold to the value of 40s. a year within the 
county; which is to be clear of all charges and deduc- 
‘tions, except parliamentary and parochial taxes. 1 Black. 
172. 
S No perfon fhall vote in right of any freehold granted to 
him fraudulently to qualify him to vote. Fraudulent grants 
are fuch as contain an agreement to re-convey, or to defeat 
the eftate granted ; which agreements are enacted to be void, 
and the eftate vefted abfolutely in him to whom it is fo 
granted. 1 Black. 173. 

4. No perfon fhall vote for a knight of a fhire, without 
having been in the a€tual poffeflion of the eftate for which 

: he 
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he votes, or in the receipt of the rents or profits thereof to 
his own ufe, above twelve calendar months; unlefs it 
came to him by defcent, marriage, marriage fettlement, 
devife, or promotion to a benefice or office. 18 G. 2.. 
#18. /..5. 

5- No perfon thall vote in refpe& of an annuity or rent 
charge, unlefs regiftered with the clerk of the peace twelve 
calendar months before. 3 G. 3. c. 24. 

6. In mortgaged or truft eftates, the mortgagor, or cefluy 
que truf, thall vote ; and not the truftee or mortgagee, unlefs 

_ they be in actual poffefion. 7 & 8 W. c. 25. /: 7. 

7. All conveyances to multiply voices, or to fplit votes, 
fhall be void; and no more than one voice fhall be admitted 
for one and the fame houfe or tenement. Id. 

8. No perfon fhall vote for a knight of a fhire, in 
refpe&t of any mefluages, lands, or tenements, which have 
not been charged to the land tax fix calendar months before. 
99'Gs'3.. 6. 19. f. 15's 

9. No perfon fhall vote for any‘eftate holden by copy of 
court roll. 31 G.2. c 14. 

10. The right of election in boroughs is various, depend- 
ing intirely on the feveral charters, cuftoms, and conftitu- 
tions of the refpeCtive places; but by the 2 G. 2. c. 24. 
this right of voting for the future fhall be allowed ac- 
cording to the laft determination of the houfe of commons 
concerning it. 

And no perfon, claiming to vote in right of his being a 
Jreeman of a corporation, fhall be allowed, unlefs he hath 
been admitted to his freedom twelve calendar months before. 
Ce OMe er ae te 

And no perfon fhall vote at any ele€tion for any city or 

borough, as an inhabitant paying {cot and lot, ot inhabitant 
houfeholder, houfekeeper, and pot-waller, legally fettled or 
refiant, or as an inhabitant thereof, unlefs he hath been dona 
Jide an inhabitant thereof for fix calendar months previous 
` to the day of eleGtion ; and fuch vote fhall be void, and he 
thall forfeit 20/. except pofleflions acquired by defcent, devife, 
marriage, or marriage fettlement, or promotion to an office 
or benefice : and this fhall relate only to perfons who claim 
to vote in manner aforefaid. 26 G. 3. c. 100. f: I, 2. 


4. Elelion 
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1. In order that ele€tions may be free, the fecretary ‘at 


war, on notice given to him by the clerk of the crown, of the 
writ being iffued, fhall fend orders for the removal of fol- 


diers, one day at leait before the election, to the diftance of 


two or more miles, and not to return till one day after the 
poil thall be clofed. But this not to extend to the guards, 
nor to any caftle or fortified place where a garrifon is ufually 


kept, nor to any officer or foldier having right to vote att 


fuch eleétion. 8 G. 2. c. 30. 


2. By vote of the houfe of commons, to whom alone be- 


longs the power of determining contefted eleétions, no lord 


of parliament, or lord lieutenant of a county, hath any 


right to. interfere in the eleétion of commoners. And, by 


feveral ftatutes, if any officer of the excife, cuftoms, poft- 


office, ftamps, or certain other branches of the revenue, fhall 

meddle in ele&ions, by perfuading or diffuading any voter, 
he fhall forfeit 100/ and be difabled.to hold any office, 
q Black. 178. 

_ 3. And to prevent bribery and corruption, no candidate, 
after tefte of the writ of fummons, or after a place becomes 
Vacant in parliament time, fhall, by himfelf, or by any other 
ways or means on his behalf, or at his charge, before his 
eleGtion, directly or indiredtly, give, or promife to give, to 
any elector, any money, meat, drink, provifion, prefent, 


reward, or entertainment, to or for any fuch elector in par- 


ticular; or to any county, city, town, borough, port, or 
place in general ; in order to his being elected, on pain of 
being incapacitated. 7 &' 8 W. c. 4. 
4.. And the fheriff hall ere&t, at the expence of the candi- 
dates, fuch number of booths for taking the poll, as the can- 
didates, or any of them, fhall, three days at leaft before the 
commencement of the poll, defire, not exceeding the num- 
ber of hundreds or other like divifion, and not exceeding fif- 
teen in the whole; and fhall affix, on the moft public part 
of each, the name of the hundred for which fuch booth is 
defigned ; and fhall make out a lift for each’ booth of the fe- 
veral towns, parifhes, and hamlets, wholly or in part with- 
in fuch hundred; and fhall, on requeft, deliver a copy te 
any of the candidates, paying 2s- 18 Gabor. 
y. And the theriff fhall appoint fuch number of clerks, as 
he fhall think fit, for taking the poll in the prefence of him- 
felf 
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felf or deputy ; which clerks, before they begin to take the 
poll, fhall be fworn by the fheriff or under-fheriff, truly and 
indifferently to take the poll, and to fet down the name of 
each freeholder, and the place of his freehold, and for 
whom he polls; atid to poll no freeholder who is not 
fworn, if fo required by any of the candidates. 7 & 8 W. 
ee Le Ene TER 

ae EA there are feveral booths, the fherif fhall 
appoint clerks at each booth; who fhal! be paid by the 
candidates, not exceeding each one guineaa day. 18 G. 2. 
ec. 18. 

And he fhall admit one perfon for each candidate to be in- 
fpector of the clerks. 7&9 8 W. c. 25. fa 3. 


+ 6. Alfo the theriff thall allow a cheque book for every poll 


book for each candidate, to be kept by their infpeétors at the 
place of taking the poll. 19 G. 2. c: 28. 

7- Before the returning officer fhall proceed to the élec- 
tion, he fhall, immediately after the reading of the writ, 
take and fubfcribe the following oath, to be adminiftered by 
a juftice of the peace, or any three eléCtors: “14. B. do 
s folemnly fwear, that T have not, dire@tly nor indirectly, 
«< received any fum or fums of money, office, place, orem- 
“ ployment, gratuity, or reward, or any bond, bill; or note, 
t£ or any promife of gratuity whatfoever, either by myfelf, or 
“ any other perfon to my ufe, or benefit, or advantage, for 
* making any return at the prefent election of members to 
“ ferve in parliament; and that I will return-fuch perfor or 
s perfons as fhall, to the beft of my judgment, appear to 
& me to have the majority of legal votes;” which oath 
{hall be.entered amongft the records of the feffions. 2 G. 2. 
24. fo 3. ; 

And if the election fhall not be determined upon view, 
with the confent of the.frecholders there prefent, but a poll 
{hall be demanded, the fame fhall commence on the day on 
which fuch demand is made, or upon the next day at 
fartheft, (unlefs it be Sunday, and then on the day after,) and 
fhall be regularly proceeded in from day to day (Sundays ex- 
cepted) until the fame be finifhed, and ‘hall not continue 
more than fifteen days at moft, (Sundays excepted ;) and the 
poll thall be kept open feven hours at leaft each day, between 
eight in the morning and eight in the evening. 25 G. 3. 
c. 84. fr 1. 3. an 

8. And every freeholder, before he is admitted to poll for 
a knight of the thire, fhall, if required by a candidate, or 
any 
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any elector, take the following oath (to be adminiftered by 
the fheriff, under-fheriff, or one of the fworn clerks): 
s You thall {wear (or, being one of the people called Quakers, 
éc you fhall folemnly affirm) that you are a freeholder in the ~ 
& county of and have a freehold eftate, confifting of 
s [ pecifying the nature of it, whether meffuage, land, rent, 
< tithe, or what elfe; and if fuch freehold eftate confifts in mefa 
cc fuages, lands, or tithes, then fpecifying in whofe occupation ; and 
cc if in rent, then {pecifying the names of the owners or poffeffors of 
< the lands or tenements, out of which fuch rent is iffuing ] lying or 
« being at in the county of of the clear yearly 
value of 4os. over and above all rents and charges payable 
& out of, or in refpect of the fame ; and that you have been 
«c in the a€tual poffeffion or receipt of the rents or profits 
«c thereof, for your own ufe, above twelve calendar months, 
«c or that the fame came to you within the time aforefaid, 
“by defcent, marriage, marriage-fettlement, devife, or 
«c promotion to a benefice in the church, or by promotion to 
¢ an office; and that fuch freehold eftate has not been grant- 
« ed or made to you fraudulently, on purpofe to qualify you 
“to give your vote; and that the place of your abode is 
ch 2 in and that you are twenty-one years 
«c of age, as you believe ; and that you have not been polled 
t before at this ele€tion.” -And if he falfifies, he fhall fuffer 
as in cafe of perjury. 18 G. 2. c. 18. f. 1. 

And the fheriff and clerks fhall enter not only the place of 
his freehold, but alfo the place of his abode, as he fhall de- 
clare the fame at the time of giving his vote ; and fhall enter 
jurat againft the name of every fuch voter who hath taken the 
oath. 10 An. c. 23. f. 5. 

And the aforefaid at of the 18 G. 2. c. 18. fhall extend 
to cities and towns, that are counties of themfelves, “where 
perfons have a right to vote in refpe& of a freehold of gos. a 
year; but not where they have a right to vote in refpe@ of 
burgage tenure, or where the right to vote for a freehold 
doth not require the fame to be of 40s. a year. 19 G. 2. c. 28. 

g And the voter, if required by either of the candidates, 
or any two electors, fhall, before he votes, take the oath 
againft bribery, to be adminiftered by the returning officer, 
or his deputy, as follows: “I 4. B. do fwear (or, being 
c one of the people called Quakers, do folernnly affirm) I have 
not received or had by myfelf, or any perfon whatfoever . 
«in truft for me, or for my ufe and benefit, direQily or 
« indirectly, any fum or fums of money, office, place, or 
. £ employ- 
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** employment, gift or reward, or any promife or fecurity 
« for any money, office, employment, or gift, in order to 
‘© give my vote at this eleftion; and that I have not before 
‘ been polled at this electies.” 2G. 2. c.24. f. 1. 

And if any perfon fhall take any money or other reward, 
or contract or agree for any money, gift, office, employ- 
ment, or other reward, to give, or forbear to give his vote, 
he {hall forfeit soo/, J: 7. 

And in all cafes where no oath of qualification other than 
the faid oath againft bribery, or the oaths of allegiance, 
fupremacy, and abjuration, can now ey law be required, 
every perfon claiming to vote, fhall, (if required as afore- 
faid,) before he is admitted to poll, take the oath following : 

“ I do fwear (or affirm) that my name is 4. B., and 
** that I am and that the place of my abode is at 
t in the county of and that I have not before 
«& polled at this election; and that I verily believe my- 
** {elf to be of the full age of twenty-one years.” 25 G. 3. 


€. 84. fe 5. 


5. Return. 


1. AFTER the election, the names of the perfons chofen 
fhall be written in an indenture,. under the feals of the 
electors, and tacked to the writ. 7 H. 4. c. 15. 

2. The returning officer in boroughs, returns his precept 
to the theriff, with the perfons elected by the majority. 
And the fheriff returns the whole, together with the writ 
for the county, and the knights ele€ted thereupon, to the 
clerk of the crown in chancery, before the day of meeting, 
if it be a new parliament; or within fourtecn days after the 
election, if it be an occafional vacancy; and this, under the 
penalty of soo/, And if the fheriff doth not return fuch 
knights only as are duly elected, he forfeits by the ancient 
ftatutes roo /.; and the returning officer of a borough, for 
a like falfe return, 40/4 And by later ftatutes, they are 
liable to an action at the fuit of the party duly eleted, and 
to pay double damages. And the like remedy fhall be againft 
an officer making a double return. 1 Black. 180. 7 && 8 W. 
ce 7. š 
3: And the theriff fhall deliver copies of the poll to any 
perfon defiring the fame, paying a reafonable charge for 
writing thereof. 7 &8W. c 25. f 6. 


4. And 
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4. And he fall, within twenty days after the election, des 
liver over upon oath, (to be adminiftered by two juftices,) all 
the poll books to the clerk of the peace, without alteration; 
to be kept amongit the records of the fefons. 10 da. 
& 23. f. 5 . 

And the check polls, as well as the original polls taken by 
the fheriff or his clerks, muft be lodged with the clerk of the 

eace: as in the Raduorfhire election, the fheriff fwore a 
clerk, and each of the candidates two others, and five polls 
were taken, which were delivered to the fheriff; he carried 
in that only which was taken by his clerk, as being the 
original po:l, and ‘the others only checks; the court held, 
that all the books ought to have been carried in; and grant- 
ed an information againft the fheriff for not doing it. 2 Str. 
1048. R. v. Davis. 

s. On petition to the houfe of commons, complaining of 
an undue eleétion, forty-nine members of the houfe of com- 
mons fhall be chofen by ballot, out of whom each party 
fhal] alternately ftrike out one, till they be reduced to the 
number of thirteen; who,. together with two more, of 
whom each party fhall nominate one, fhall be a fele& 
committee, for determining fuch controverted election, 


10 Gig. ce 16. TI Gig. 42. ; 


6. Manner of proceeding in parliament. 


1. Tse method of making laws is much the fame in both: 
houfes. . In the houfe of commons, in order to bring ina 
bill, if the relief fought by it is of a private nature, it is firft 
neceflary to prefer a petition; which muft be prefented by 
a member, and ufually fets forth the grievance defired to be 
remedied. This petition, when founded on faéts that may 
be in their nature difputed, is referred to a committee of 
members, who examine the matter alleged, and according- 
ly report it to the houfe; and then (or otherwife upon the 
mere petition) leave is given to bring in the bill.. In pub- 
lic matters, the bill is brought in upon motion made to the 
houfe, without any petition at all- 1 Black. 181. 

2. If the bill begins in the houfe of lords, if of a private 
nature, it is referred to two of the judges, to make report. 

d. 182: : 

3. After the fecond reading, the bill is committed, that 
is, referred to a committee; which is either fele€ted by the 
houfe, in matters of imall importance; or elfe, upon a bill 


of 
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of confequence, the houfe refolves itfelf into a committee 
of the whole houfe. A committee of the whole houfe is 
compoled of every member; and to form it, the fpeaker 
quits the chair, and may fit and debate as a private member, 
another member being appointed chairman for the time, 
In thefe committees the bill is debated claufe by claufe, 
amendments made, and fometimes the bill intirely new 
modelled. Upon the third reading, amendments are fome- 
times again made to its; and if a new claufe be added, 
it is done by tacking a feparate piece of parchment on the bill, 
which is called a rider. 1 Black. 182. 


7: Privilege of parliament. 


By the common law, a member of parliament fhal] have 
the privilege of parliament, not only for himfelf and his 
fervants, to be freed from arreft, Jubpeena; citation, and the 
dike ; but alfo for his horfes and goods to be free from dif- 
‘treffes: but for treafon, felony, and breach of the peace, 

‘there can be no privilege. 4 Inf. 24, 25. 

But by the 10 G.3. c. 5o. any perfon may commence 
and profecute any action in any court of record, or court of - 
equity, or of admiralty, or in caufes matrimonial and tefta- 

` mentary, againft any peer or member of the houfe of com- 
mons, or any of their menial or other fervants; and no 
proceedings thereupon fhall be delayed under colour of fuch 
privilege: provided, that this thall not fubje@ the perfon of 
any member of the houfe of commons to be arrefted or 
imprifoned on any fuit or proceedings. And the court out 
of which the writ proceeds, may ordér the iffues levied by 
diftringas from time to time, to be fold, and the money 
arifing thereby, to be applied to pay fuch cofts to the plain- 
tiff as the court fhall think juft, and the furplus to be de- 
tained till the defendant fhall have appeared, or other 
purpofe of the writ be anfwered. And obedience may be 
inforced to any rule of court againft any perfon intitled to 
privilege by diftrefs infinite, if the plaintiff fhall chufe to 
proceed in that way. 


8. Adjournment, prorogation, and diffolution. 


1. Adjournment is a continuance of the feflion from one 
day to another; and this is done by the authority of each 
houfe feparately every day; and fometimes for a fortnight 
or a month together, as. at Chrifmas or Eafler; or upon 

Ve. If, QO other- 
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other particular occafions: but the adjournment of one 
houfe is no adjournment of the other. r Black. 186. 

2. Prorogation is the continuance of the parliament, not 
from one day to another, but from one feflions to another. 
And this is done by the royal authority. And by this, both 
houfes are prorogued at the fame time; it not being a pro- 
rogation of the houfe of lords or commons, but of the par- 
liament. The feffion is never underftood to be at an end 
until a prorogation; though unlefs fome a& be pafled, or 
fome judgment given in parliament, it is, in truth, no feflion 
at all. Id. 

3- Diffelution of the parliament puts an end to it alto- 
gether: and this may be effected either by the king, who 
by his prerogative may diffolve the parliament whenever he 
pleafes, or by the death of the king, or by the expiration 
of the time for which they were convened. Jd. ; 

By the 1 G. f. 2. c. 38- the parliament fhall have con- 
tinuance for feven years, to be accounted from the day 
on which, by the writ of fummons, they fhall be appointed to 
meet; unlefs fooner diffolved by the king. 

And by the 7 & 8 W. c. 25. and 6 An. c. 7. they fhalt 
not be immediately diflolved by the king’s death, but fhall 
continue further for fix months, unlefs fooner diflolved by 
the fucceflor. 


PAROL DEMURRER, is a privilege allowed to an in- 
fant, that the action may ftay till he comes of full age. In 
many real actions brought againft, or by an infant under the 
age of twenty-one years, and alfo in actions of debt 
brought againft him as heir to any deceafed anceftor, either 
party may fuggeft the nonage of the infant, and pray that 
the proceedings may be deferred till his full age, or, accords 
ing to the legal phrafe, that the infant may have his age, and. 
that the parol may demur; that is, that the pleadings may be 
ftayed; and then they fhall not proceed till his full age, un- 
lefs it be apparent that he cannot be prejudiced thereby. 
But by the ftatutes 3 Ed. 1. c. 46. and 6 Ad. 1. c- 2. in 
writs of entry fur diffifin in fome particular cafes, and in 
actions anceffral brought by an infant, the parol fhall not de- 
mur; otherwife he might be deforced of his whole property, 
and even want a maintenance till he came of age. -So like- 
wife, in a writ of dower, the heir thall not have his age; for 
it is neceffary hat the widow’s claim be immediately de- 
termined, elfe fhe may want prefent fubfiftence. Nor fhalt 

’ an 
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an infant patron have it in a quare impedit, fince the law 
holds it neceflary and expedient that the church be immedi- 
ately filled. 3 Black. 300. 


PARRICIDE, is the murder of one’s father or mother ; 
for which the law hath provided no peculiar punifhment 
different from that of common murder, prefuming pro- 
bably, that no perfon, unlefs totally deprived of reafon, can 
be guilty of it. 


PARSON, perfona, properly fignifies the retor of a 
rifh church; becaufe, during the time of his incumbency, 

e reprefénts the church, and, in the eye of the law, fuftains 
the perfon thereof, as well in fuing, as in being fued, in 
any action touching the fame. He is in himfelf a body 
corporate, in order to protect and defend the rights of the 
church by a perpetual fucceffion. He is fometimes called 
the reétor, or governor of the church; but parfon is the more 
roper and legal appellation. 1 Jn/?. 300. When a parfon 
s inftituted and induéted into a rectory, he is then, and not 
before, in full and complete poffeffion, and is called in 
law, perfona imperfonata, or parfon imparfonee. 1 Black, 
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PARTITION, is a dividing of lands defcended by the 
common law, or by cuftom, among coheirs or parceners, 
where there are two at the leaft. It may be made by copar« 
ceners, jointenants, and tenants in common. 


PARTNERS, are where two or more agree to come in, 
fhare and fhare alike, to any trade or bargain. And al- 
though generally, where an obligation is e to divers per- 
fons for one debt, he who furviveth fhall have the whole; 
yet in cafe of joint traders it is otherwife ; for the wares, 
merchandizes, debts, or duties, that they have as joint mer- 
chants or partners, fhall not furvive, but the thare of him 
that dieth fhall go to his executors. And this is by the law 
of merchants, which is part of the laws of this realm, for 
the advancement and continuance of commerce and trade: 
1 Inf. 182. Big! ‘ 

So if there ate two partners in trade, and judgment is 
recovered againft one of them, his moiety of the goocg 
in partnerfhip only fhall be taken im execution, Show. 


‘Rep. 174. 
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An agent or factor to joint ‘merchants, muft: fue the 
furvivor for the wages: and if he accounts, he {hall de- 
duct his charges out of the effe€ts of both; but that: which 
is clear upon the account ftated, will belong to the furvivor 
and to the adminiftrator; but the furvivor fhall ‘take the 
whole, and allow a moiety to the adminiftrator: for it 
would caufe great confufion if both fhould fue, one 
in his own, and the other in the right of another. L. Raym. 
341- : 


. PASSAGE, paffagium, is, properly, over water, as a way 
is over land. It relates to the fea and great rivers: it is 
ufed for the hire that a man pays for being tranfported over — 
the fea, or over any river. An immunity from this payment 
was granted to feveral of the religious houfes by divers 
ancient charters. ei 
-= PASTURE, common of, is a right of feeding one’s 
beafts. on. another’s land; for in thofe wafte grounds 
whieh are called commons, the property of the foil is general- 
ly in the lord of the manor, as in common fields it is in the 
particular tenants. 2 Black. 32. 


PATRONAGE, is the right of prefentation to a church, 
or ceclefiaftical benefice: it “fignifies to take the chureh into 
his protection. For when lords of manors, firt built 
churches on their own demefnes, and endowed them with 
lands or other pofleflions, they had of common right a 
power annexed of nominating minifters to officiate in fuch 
churches of which they were the founders, endowers, or 
patrons. 2 Black. 21. i 


PAVIAGE, is money paid towards the paving of ftreets 
or highways. 


PAUPERIS FORMA. -Sce Forma Paureris. 


PAWN, (pignus,)is a pledge or gage for furety of payment 
of. money lent. 


PAWN-BROKER, is one,who lets out money upon pawn 
or pledges whofe office is regulated by divers ftatutes. 

By the.25 G- 3. c- 48. every pawn-broker is required to take 
out a licence annually from the commiflioners of the ftamp 
an duties. 


duties. By 30 G. 2.4.24. f. 4. & 29 G. 3.0.57. fod. every 
perfon who thall take any goods by way of pawn or pledge, 
{hall enter a defcription thereof in a book, and the mone 
advanced thereon, at what time, and to whom, and deliver 
2 duplicate thereof to fuch perfon, if required. 

And where goods pawned fhall be damaged through 
neglect of the pawn-broker, a juftice of the peace fhay 
award a reafonable fatisfaction to be deducted out of the 
principal and intereft. /. 5. & 29 G. 3. c. 57 f- 18. 

Perfons buying or taking in pledge linen or apparel, in- 
' Penha to others to wath or mend, fhall forfeit double the 

um, and reftore the goods. /..6. 

The fale of goods wrongfully gotten within London and 
W efiminfler, to any broker or pawn-taker, fhall not alter 
the: property. And fuch broker ‘hall, upon requet, de- 
clare what goods are come to his hands, on pain of for- 
feiting double value. 1 Fa. c. 21. 

Perfons offering goods to fale or pawn, not giving a good 
account of themfelves, may be detained with the goods, and 
delivered over to a conftable, to be carried before a juftice, 
who may commit the party for further examination ; and 
a juftice, on application and oath of the owner whofe goods 
are unlawfully pawned, may iffue his warrant to fearch the 
fufpected perfon’s houfe; and the goods, if found, hall be 
reftored to the owner. 30 G. 2. c.24. f: 7, 8, 9. 

Goods remaining unredeemed for two years [but by 29 
G. 3. 57. f- 12. one year] may be fold, fubje& to an 
account for the overplus. f 11. 


PAYMENT. If arent is referved upon a leafe of lands 
at four ufual feafts in the year, the Jeflor fhall have an a@tion 
of debt after the firft day of failure; becaufe the fame is 
accounted in law a refervation of parcel of the profits of 
the land: fo that every quarter’s rent is a feveral debt. “So 
it is of a coyenant or promife, or recognizance to pay rool. 
at five feveral days after the firft default. Yetif one leafe a 
ftock of cattle, or other perfonal goods, and the rent is to be 
paid at feveral days, the leflor muft tarry until all the days 
are expired, becaufe it is a perfonal contra@. And fo it is 
of a contradt for payment of feveral fums of money. Where 
note a diverfity between real and perfonalcontraéts. Wood. 
be eis. Be 

When one is to pay rent at a certain day, he hath all that 
say until night to pay it; mg fo that the receiver may fee 
aiid 3 Sa to 


198 i des ae 


to tell it. And when a common perfon appoints no place 
of payment of his rent, the law appoints it to be on the 
land ; but in the cafe of the king, the payment muft be at 
the exchequer, or to his receiver. If a man is bound in an 
obligation to pay his rent at a day, he muft feek out his 
landlord to pay him. Id. 

Payment of money before the day, is in law payment at 
the day; for it cannot, in prefumption of law, be any pre» 
judice to him to whom the payment is made, to have his 
money before the time; and it appears by the party’s receipt 
of it, that it is for his own advantage to receive it theng 
otherwife he would not do it. 5 Co. 117. 

Upon pleading of payment at the day, itis good evidence 
to prove payment at any time after the day, and before 
action brought. 2 Lill. 287. 


PEACE, The king, by his office and dignity royal, ig 
the principal confervator of the peace within all his domi- 
nions; and may give authority to any other to fee the peace 
kept, and to punifh fuch as break it; hence it is ufually 
called the kings peace. All the great officers of ftate are 
general confervators of the peace throughout the kingdom, 
and may commit all breakers of it, or bind them in recog- 
nizances to keep it, As alfo the fheriff, coroner, conftables, 
and tithingmen, are confervators of the peace within their 
own jurifdi€tion, and may apprehend all breakers of the 
peace, and commit them, till they find fureties to keep the 
peace. 1 Black. 350. 

By the ancient Saxon conftitution, thefe fureties of the 
peace were always at hand, by means of king Ajfred’s inftis 
tution of decennaries or frankpledges, wherein the whole 
neighbourhood or tithing were mutually pledges of each 
other’s good behaviour. But this falling into difufe, there 
hath fucceeded to it the method of making fufpected perfons 
find particular and fpecial fureties for their future conduc. 
4 Black. 252, 

Any juftices of the peace, by virtue of their commiffion, 
or thofe who by virtue of their office are confervators of the 
peace, may demand fuch fecurity according to their own 
diferetion, or at the requeft of any other, on due caufe 
fhewn, 4 Black. 253. 

‘When the courts of juftice are open, and the judges and 
minifters of the fame may by law proteé& men from wrong 
and yiolence, and diftribute juftice to all, it is faid to be the 
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ime of peate. So when, by invafion, infurreétion, rebel- 
lion, or fuch like, the peaceable courfe of juftice is difturbed 
and ftopped, fo that the courts of juitice are, as it were, 
fhut up, then it is faid to be time of war. If a man be 
diffeifed in time of peace, ard a defcent is caft in time of 
war, this thall not take away the entry of the diffeifee. In 
all real ations, the explees or taking of the profits are laid 
in time of peace ; for if they were taken in.time of war, they 
are not accounted of in law. 1 Inf. 249. 


PECULIARS, are places exempt from the jurifdi@ion 
of the ordinary of the diocefe; and are of feveral forts: 
1. Royal peculiars; which are the king’s free.chapels, and 
are exempt from any jurifdiGtion but the king’s. 2. Pecu- 
liars of the archbifhops, exclufive of the bifhops and arch- 
deacons, which arofe from a privilege they had to enjoy 
jurifdiQiion in fuch places where their feats and poffeflions 
were. Of thefe, there are upwards of an hundred in the 

rovince of Canterbury, wherein jurifdiCtion is adminiftered 
i. feveral commiflaries, the chief of whom is the dean of 
the arches, for the thirteen peculiars of the’ archbifhop 
within the city of London, 3. Peculiars of bifhops, ex- 
clufive of the jurifdiction of the bithop of the diocefe in 
which they are fituate. 4. Peculiars of bifhops in their 
own diocefes, exclufive of archidiaconal jurifdiGtion, 5. Pe- 
culiars of deans, deans and chapters, prebendaries, and the 
like; which are places wherein, by ancient compofitions, 
the bifhops have parted with their jurifdiGtion as ordinaries, 
to thefe focieties. 


PEDAGE, pedagium, is money given for a Soot paflage 
through any diftrict or place, 


PEERS, PEERAGE: 

1, Peers, pares, fignify generally by the common law, 
thofe that are impanelled in an inqueft for the trial of any 
perfon, and convicting or clearing him of the offence for: 
which he is called in queftion: and by magna charta, 
every one is to be tried by his peers or equals. But in 
common acceptation, the word peers denotes the nobility of 
the kingdom only, or lords of parliament, confifting of dukes, 
marqueffes, earls, vifcounts, and barons. And the reafon 
why they are called peers is, for that notwithftanding there 
be a diftinction: of dignities, yet in all public actions they 
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are equal; as in their votes in parliament, and in paffing’ 
upon the trial of any nobleman. 

2. The right of peerage feems to have been originally 
territorial; that is, annexed to lands, honors, caftles, and 
the like; the proprietors and poffeflors of which were (in 
right of thofe eftates) allowed to be peers of the retlm, and 
were fummoned to parliament to do fuit and fervice to their 
fovereign; and, when the land was alienated, the dignity 
pafled with it as appendant. Thus the bifhops fit ftill in' 
the houfe of lords in right of fucceflion to certaiu ancient 
baronies annexed, or fuppofed to be annexed, to their 
epifcopal lands. 1 Black. 399. 

But afterwards, when alienations grew to be frequent, 
the dignity of peerage was confined to the lineage of the 
party ennobled, and inftead of territorial, became perfonal. 
A@ual proof of a tenure by barony became no longer ne- 
ceffary to conftitute a lord of parliament; but the record of 
the writ of fummons to him, or his anceftors, was admitted 
as a fufficient evidence of the tenure.: Id. 400. 

3. Peers are now created either by writ, or by patent; 
for thofe who claim by prefcription muft fuppofe either a 
writ or patent made to their anceftors, though by length of 
time it may be loft. The creation by writ, or the king’s 
letter, is a fummons to attend the houfe of peers, by the 
ftyle and title of that barony, which the king is pleafed to 
confer ; that by patent, is a royal grant to a fubjeG@ of any 
dignity and degree of peerage. The creation by writ is the 
more ancient way; but a man is not ennobled thereby, 
unlefs he actually take his feat in the houfe of lords; and 
therefore the moft ufual, becaufe the fureft, way -is to grant 
the dignity by patent, which enures to a man and his heirs, 
according to the limitations thereof, though he never him< 
felf makes ufe of it. Id. 

4. In criminal cafes,-a nobleman fhall be tried by his 
peers. But it is faid, that this doth not extend to bifhops 3 
who, though they are lords of parliament, and fit there by 
virtue of their baronies which they hold in right of the 
church, yet are not ennobled in blood, and confequently 
not peers of the realm, But this trial by peers is to be 
underftood only at the fuit of the king, upon an indi&tment 
of high treafon, petit treafon, felony, or mifprifion thereof; 
but in cafe of a premunire, riot, or the like, and generally 
for-all other crimes out of parliament (unlefs otherwife fpe~ 
cially provided for by ftatute, as it is in many inftances) 
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though it be at the fuit of the king, a nobleman fhall not 
be tried by his peers, but by the freeholders of the county. 
3 Inf. 30. 2 Haw. 424. 

5. Peers {hall have the benefit of clergy for the firft 

offence of felony, without being burned inthe hand. 1 Ed, 
Cres T%: . 
' 6; A peer fitting in judgment gives not his verdi& upon 
oath, like an ordinary juryman, but upon his honour. He 
anfwers to bills in chancery upon his honour, and not upon 
_his oath. But when he is examined as a witnefs, either in- 
civil or criminal cafes, he muft be fworn. 1 Black. 402. 

7. To fpread falfe reports of peers or noblemen is much 
more penal than of common perfons; fcandal againft them 
being called by the peculiar name of /candalum magnatum, 
and fubjeéted to peculiar punifhment by divers ancient fta- 
tutes. Id. x 

8. A peer or peerefs cannot be arrefted in civil cafes. 

9- A peer or peerefs cannot be bound over to the peace, 
or good behaviour, in any other place than the courts of 
king’s bench or chancery.” x Haw. 127. 

ro. Peers are not obliged to attend at the tourn or leet. 

11. No peer hath privilege againft being compelled by 
procefs of the courts of We/tminfler-hall to pay obedience 
toa writ of habeas corpus directed to him. Burr. Mansf. 
632. : 

mo Procefs of outlawry. lies againft a peer, if he be in- 
dited, and appears not, and cannot be taken; otherwife 
he might take advantage of his own contumacy. -3 Inf. 31. 

13. By an order of the houfe of lords, May 11, 1767, 
the heralds are dire&ted to take exa€t accounts, and preferve 
regular entries, of all peers and peerefles of England, and 
their refpective defcendants ; and an exact pedigree of each 
peer and his family fhall, on the day of his firft admiffion, 
be delivered to the houfe by the principal king at arms. 
3 Black. 106. 


PEN, Brit. a hill or mountain, a head. So inthe names 
of places; Penrith, a red hill; Penruddock, from the name 
of the owner: fo Penhurrock, a heap of ftones upon a 
hill. 


PENAL STATUTES muft be conftrued ftrily; as, 
where the ftatute 1 Ed. 6. c. 12. having enacted, that thofe 
who are conyicted of ftealing horfes fhould not have the 
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benefit of clergy, the judges conceived that this did not ex- 
tend to him that fhould fteal but one horfe, and therefore 
procured an act for that purpofe in the year following. 
1 Black. 88. 

All a€tions upon penal ftatutes, for any forfeiture limited 
to the king, fhall be brought within two years after the 
offence committed; if limited to the king and profecutor, 
then within one year : and if it is not {ued for in that one year, 
then the king may fue for the fame within two years after 
the expiration of that one year. 31 Eliz. c. 5. 


PENANCE, (penitentia, ) is an ecclefiaftical punifhment, 
ufed in the difcipline of the church, which affects the body 
of the penitent, by which he is obliged to give a public fa- 
tisfaction to the church for the fcandal he hath given by his 
evil example. So in the primitive times, they were to give 
teftimony of their reformation before they were re-admitted 
into the Chriftian fociety. In the cafe of incontinence, the 
offender is ufually enjoined to do a public penance in the 
parifh church, bareheaded and barefooted, in a white fheet, 
and to make open profeflion of his crime in a prefcribed - 
form of words; which is augmented or moderated, accord~ 
ing to the quality of the offence, and the difcretion of the 
judge. So in fmaller faults and fcandals, a public fatisfac~ 
tion or penance, as the judge fhall decree, is to be made be- 
fore the minifter, churchwardens, or fome of the parifhion- 
ers, refpect being had to the quality ofthe offence, and circum 
ftances of the fat; as in cafe of defamation, or laying vio- 
lent hands on a clerk, or the like. „And as thefe cenfures 
may be moderated by the judge’s difcretion, according to the 
nature of the offence, fo alfo they may be totally altered by 
a commutation of penance ; and this hath been the ancient 
privilege of the ecclefiaftical judge, to admit that an oblation 
ef a fum of money, foy pious ufes, fhall be accepted in fatif- 
faQiion of public penance. But penance muft be firft en- 
joined, before there can be a commutation ; or otherwife it, 
is a commutation for nothing. Godolph. Repert. Canon. 


Append. 18, 


PENSION. No perfon having a penfion from the crown, 
during pleafure, or for any term of years, is capable of- 
being ele&ted a member of the houfe of commons. 1.Biack. 
176. 

To 
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To receive a penfion from a foreign prince or ftate, withe 
out leave of our king, hath been held to be criminal ; 
becaufe it may incline a man to prefer the intereft of fach 
foreign prince to that of his own country. 1 Haw. 58. 

By ftatute 31 G. 1. c. 22. a duty of 1s. a pound is laid 
upon all perquifites of offices and penfions, payable by the 
crown, 1 Black. 326, 


PENSION ECCLESIASTICAL, is a certain fum of money, 
aaa to a clergyman in lieu of tithes: and fome churches 
ave fettled on them annuities or penfions, payable by other 
churches. It may be fued for in the ecclefiaftical court; 
and a bifhop may fue for a penfion before his chancel. 
lor, and an archdeacon before his official. Wood. b. 2. 
£: 2. 
If an incumbent leaves arrearages of a penfion, the fuccef- 
for fhall be anfwerable ; becaufe the church itfelf is charged, 
into whatever hand it comes. Cro, El. 810. 


PENTECOSTALS, were oblations ufually paid to the 
church af the time of pentecoft ; from whence they were 
alfo called Whit/un-farthings. The payment of thefe is now 
out of ufe, except in fome particular churches by cuftom. 


PER ; entry fur diffifin in the per. See ENTRY. 


PERFUMERY. By the 26 G. 3. c. 49. a ftamp duty 
is impofed on perfumery, according to the price the fame 
dhall be fold at. And every perfon who fhall deal there- 
in, fhall take out a licence annually from the ftamp-oflice. 


PERJURY, by the common law, is a wilful falfe oath 
by one, who, being lawfully required to depofe the truth in a 
judicial proceeding, fwears abfolutely, in a matter material 
to the point in queftion, whether he be believed or nor. 
3 Inft. 164. 

Jt muĝ be in a judicial proceeding; therefore no oath 
whatfoever, taken before perfons aéting merely in a private ca 
pacity; or before thofe who take upon them to adminifter 
oaths, without legal authority ; or before thofe who are le~ 
gally authorized to adminifter fome kinds of oaths, but not 
thofe which happen to be taken before them; or even before 
thofe who take upon them to adminifter juftice by virtue of 
an authority, feemingly colourable, but in truth ane 
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ed, and merely void; can amount to perjury, but is altogether 
-idle and of no force, 1 Haw. 174. 

And though an oath be given by him that hath lawful au- 
thority, and the fame be broken, yet if it be not in a judicial 
proceeding, it is not perjury; becauf@ fuch oaths are general 
and extrajudicial; but it ferves for aggravation of the offence : 
fuch are general oaths given to officers or minifters of juftice, 
the oaths of fealty and allegiance, and fuch like. Thus, if 
an officer commit extortion, it is againft his general oath, 
but yet not perjury, becaufe not in a judicial proceeding 5 
but when he is charged with extortion, the breach of his oath 
may ferve for aggravation. 3 Inf. 166. 

Subornation of pexjury, by the common law, is an offence 
in procuring a perfon to take a falfe oath, amounting to per- 
jury, who actually taketh fuch oath. 1 Haw. 177. a 

But if the perfon incited to take fuch an oath, do not ac~ 
tually take it, the perfon by whom he was fo incited is not 
guilty of fubornation of perjury; yet he is liable to be pu- 
nifhed, not only by fine, but alfo by infamous corporal pu- 
nifhment. Id. 

‘fo convict a man of perjury, a probable evidence is not 
enough, but it muft be a ftrong and clear evidence; and the 
witnefles muft be more numerous than thofe on the fide of 
the defendant; for otherwife, it is only oath againft oath, 
10 Mod. 194- 

And the party prejudiced by the perjury, fhall not be 
admitted to prove the perjury. L. Raym. 396. 

By the ftatute 5 El. c. 9. the punithment of /ubornation 
of perjury, if the profecution is on that ftatute, is forfeiture 
of 40/.; and if the offender is not able to pay, he fhall be im-. 
prifoned for half a-year, and ftand on the pillory one hour, 
The punifhment of perjury by the fame ftatute is, forfeiture 
of 20/. and imprifonment for fix months ; and if the offender’ 
is not able to pay the 20/. he fhall be fet on the pillory, and 
have both his ears nailed. And if the profecution is at the 
common law, no lefs punifhment fhall be fet than is contain- 
ed in this ftatute. ; ; 

And the judge, if he fees caufe, may order the ofen- 
der to be fent to the houfe of correétion, not exceeding 
feven years, to be kept to hard labour; or otherwife to be 
tranfported for any term not exceeding feven years. 2G, 2. 
6s .25- 

The judge, fitting the court, or within twenty-four hours 
after, may direét a profecution for perjury, and aflign 
countel 
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Counfel. to the profecutor, who fhall do their duty gratis, 
Cy LY ea ee Y gh 
_Aperfon convicted of perjury, is difabled from being a 
juror or witnefs. 2 Haw. 287, 433... $ 
Ifa perfon calleth another perjured man, he may have an 
action upon the cafe againft him, becaufe it muft be intend- 
ed contrary to his oath in a judicial proceeding; but for 
calling him a for/worn man, no action lies, -becaufe the for- 
{wearing may be.extrajudicial. . 3 Inf, 166. 


PERNANCY, (from the French prendre, to take,) is a 
taking or receiving ; as a pernor of profits, is he who receives 
the profits of lands; tithes in pernancy, are tithes taken, 
or that may be taken in kind, i 


. PERPETUATING the teftimony of witnefles is, where 
the witnefles are old and infirm, and one of the parties infti- 
tutes a {uit to perpetuate their teftimony; for it may be a 
man’s antagoniit only waits for the death of fome of them to 
begin his fuit. This is moft frequent where lands are de- 
vifed by will away from the heir at law ; and the devifee, in 
order to perpetuate the teftimony of the witnefles to fuch 
will, exhibits a, bill in chancery againft the heir, and. fets ` 
forth the will verbatim therein, fuggefting that the heir is 
inclined to difpute its validity; and then, the defendant 
having anfwered, they proceed to iffue as in other cafes, and 
examine the witneffes to the will; after which, the caufe is 
at an end, without proceeding to any decree, no relief being 
prayed by the bill; but the heir is intitled to his cofts, even 
though he contefts the will. This is what is ufually meant 
by proving a will in chancery. 3 Black. 450. 


. PERPETUITY is, where if all that have intereft join in 
the conveyance, yet they cannot bar or pais the eftate ; for 
if, by concurrence of all having intereft, the eftate may be, 
barred; it is no.perpetuity. 1 Cha. Ca. 213. 

| A perpetuity is a thing odious in law, and deftru@tive to 
the public; tending to. put a {top to commerce, and pre- 
vent the circulation of the property of the kingdom; for the 
defeating whereof, the method of common recoveries was ins 
vented, 12 Mod. 282. 


- PER QUOD, ars words refpefting any fpecial damage ; 
as if a man’s title to his land be flandered, whereby he brings” 
his 
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his ation for damages, he muft fet forth fpecially, per quod; 
(that is, whereby,) he loft an opportunity of felling it: Ifa 
man brings an action againft another for beating his fervant, 
he muft fay per quod he loft his fervice. 


~ PERRY. See-Cyrper. 


PERSONA IMPERSONATA, parfon imperfonate, is 
- the re€tor that is in poffeffion of a church parochial, be it- 
prefentative or impropriate, and of whom the church is full. 
i Inf. 300. 


PERSONAL ACTIONS, are fuch whereby a man claims 
a debt, or perfonal duty or damages in Heu thereof; and likes 
-wife, whereby a man claims a fatisfaétion in damages for 
fome injury done to his perfon or property. The former are 
faid to be founded on contracts, the latter upon injuries and 
wrongs. Of the former nature, are all actions upon debt or 
promifes; of the latter, all a€tions for trefpaffes, nuifances, 
affaults, defamatory words, and the like. Of this latter fort, 
for perfonal injuries and wrongs, when the perfon dieth, the 
action dieth with him, and cannot be revived either by or 
againft executors or adminiftrators. But for débt, or other 
perfonal duty, where the matter arifeth from contract, 
though the fuit fhall abate by the death of either of the par- 
ties, yet the right being tranfmiffible to the teprefentativess 
‘the action maybe revived by and againft the executors of 
adminiitrators refpeCtively. 3 Black. 117. 302. 


PERSONAL TITHES, are fuch profits as do arife by 
the honeft labour and induftry of man employing himfelf 
in fome perfonal work, artifice, or negociation; being 
the tenth part of the clear gain, after charges deducted. 


Warf. Co 49+ 


PERSONATING, is to reprefent one by a fictitious or 
affumed charaéter, fo as to pafs for the perfon reprefented. 
By ftatute 21 F. c. 26. to acknowledge any fine, recovery, 
deed inrolled, ftatute, recognizance, bail, or judgment, in 
the name of another perfon, not privy to the fame, is felonyy 
without benefit of clergy. As is alfo, by 31 Gi 2. e. 10. 
the per{onating any feaman in his majefty’s fervice, or his ex- 
ecutors or adminiftrators, in order to obtain his wages or. 
other allowance. 


f PETER- 
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PETER-PENCE, was an annual tribute of one penny, 
paid at Rome, out of eyery family, at the feaft of St. Peter, 
And this, Zna the Saxon king, when he went in pilgrimage 
to Rome, about the year 740, gave to the pope, partly as 
alms, and partly in recompence of a houfe erected in Rome 
for Englifs pilgrims. And this continued to be paid genes 
rally, until the time of king Henry the eighth, when it was 
enacted, that from henceforth no perfon thall pay any pen- 
fions, Peter-pence, or other impofitions, to the ufe of the 
bithop or fee of Rome. 


PETIT LARCENY. See Larceny. 
PETIT SERJEANTY, is where a man holds his land of 


the king, to render to him yearly, a bow, a fword, a lance, 
a pair of gloves of maile, a pair of gilt fpurs, or fuch other 
{mall things belonging to war: and fuch fervice is but 
focage in effet, becaufe fuch tenant, by his tenure, ought 
not to go, nor do any thing in his proper perfon, but to 
render and pay yearly certain things to the king, as if a man 
ought to pay arent. Litt. 160. 


PETIT TREASON. See Treason. 


PETITIONING. By the ‘13 & 14 C. 2. fat. A 
no petition to the king, or to either houfe of parliament, 
for any alteration in church or ftate, fhall be figned by above 
twenty perfons, unlefs the matter thereof be approved by 
three juftices of the peace, or the major part of the grand 
jury, in the country ; and in London, by the lord mayory. 
aldermen, and common council; nor fhall any petition be 
prefented by more than ten perfons at a time. But under 
thefe regulations, it is declared by the ftatute 1 W. Ai 
£. 2. that the fubje& hath a right to petition, and that alk 
commitments and profecutions for fuch petitioning, are ille« 
gal. 1 Black. 143. 


PEWS, in a church, are fomewhat of the nature of heir- 
looms, which may defcend by cuftom immemorial, from the 
anceftor to the heir, without any ecclefiaftical concurrence. 
2 Bleck. 429. ` 


PHYSICIANS. By ftatute 14 & 15 H. 8. c 5- phyfi- 
cians in London, and within feven miles therzof, are incor- 
* porated, 
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porated, “with power to make ftatutes for the government of 
the fociety ; and no phyfician thall praétife within the faid 
limits, til! admitted by the prefident and community 
under their common feal. And four cenfors are to be chofen 
yearly, who fhall have the ordering of the pra€titioners 
within the faid limits, and the fupervifing of medicines, 
with power to fine and imprifon. And no perfon fhall be 
allowed to praétife in phyfic out of London, until he {hall 
have been examined at London, by the prefident and three of 
the eleéts of the faid fociety, and have letters teftimonial of 
their approving and examination ; except he be a graduate of 
Oxford or Cambridge. 


. PICKAGE, is a payment-to the lord of the foil, for liberty 
to pick up or break the ground, in order to erect a ftall ina 
fair or market. 


PIEPOUDRE court, curia pedis pulverizati, is commonly 
faid to be fo called from the duffy feet of the fuitors: others 
derive it, with more probability, from the old French, pied 
puldreaux, a pedlar; being the court of fuch petty chapmen 
as refort to fairs or markets. It is the moft expeditious court 
of juftice known to this kingdom. It is a court of record, inci- 
dent to every fair and market, whereof the {teward of him 
who owns, or has’ the toll of, the fair or market is the judge. 
3 Black. 32. 

It was inftituted to adminifter juftice for all commercial in- 
juries done in that very fair or market, and not in any pre- 
ceding one. So that the injury muft be done, complained 
of, heard, and determined, within the compafs of one and 
the fame day, unlefs the fair continues longer. Jd. 

The trial is by merchants and traders in the fair; and the 
judgment againft the defendant is, that he fhall be amerced. 
Wood. b. 4. ¢. 1 

From this.court a writ of error lies, in the nature of an apa 
peal, to the courts of Wefminfler. 3 Black, 32. 

But this court is now gone much out of ufe. 


. PIGEONS. A lord of a manor may build a dove-coat or 
his own lands, parcel of the manor; but a tenant cannot, 
without the iord’s licence. 3 Salk. 248. But any frecholder 
may build a doye-coat on his own ground, Cro. El, 548. 


Cro. Ja 382. 
Every 


Every perfon who fhall hoot at or kill any pigeon, hall be 
imprifoned three months, unlefs he pay to the poor 20s. for 
every pigeon. T Fa. ci 29. fa 2. 2G: 3. ¢..20. 

But if the pigeons come upon my ground, and I kill 
them, the owner hath no remedy againft me, though I may 
be liable to the ftatutes which make it penal to deftroy them, 
Cro. Fa. 492. 

Pigeons in a dove houfe fhall go to the heir, and not to 
the executor. 1 Inf. 8. 


PILLORY, (in Latin collifrigium, from the perfon’s 
neck being put between two boards,) is a very ancient pu- 
. nifhment in this kingdom, and was ufed heretofore by the 
Saxons. 3 Tf. 192. en i 

The word pill is eommon to all the European languages, 
and fignifies to Bou plunder, or pillage. And pillory, which 
we have immediately from the French, pilleurie, hath been 
improperly applied ‘to denoté the mode of punifhment ; 
whereas it fignifies the offence, as pillour fignifies the offender. 
Barrington on the Statutes, 30. 

Every one that hath a leet or market, ought to have a pil- 
lory ; and it feems that a leet may be forfeited for the want 
of it. 2 Haw. 75. 

They that have been adjudged to the pillory, ate infa- 
mous, and not to be received to be jurors or witnefles. 


3 Inf. 219. 


PIRACY. Formerly piracy was only cognizable by the 
admiralty courts, which proceed by the rules of the civil law. 
But it being inconfiftent with the liberties of the fubje@, that 
any man’s life fhould be takeri away, unlefs by the judgment 
of his peers, or the common law of the land, the ftatute of 
28.H. 8. ¿ 15. eftablifhed a new jurifdi€tion for this pur- 
pofe, which proceeds according to the courfe of the common 
law. 4 Black. 7%. 

By which ftatute, all treafons, felonies, robberies, mur- 
ders, and confederacies, committed upon the fea, or in any 
haven, creek, or place where the admiral hath jurifdiction, 
fhall be tried in fuch fhires or places, as the king fhall ap- 
point by his’ commiffion, in like form as if fuch offence had 
been committed upon the land, and according to the courfe 
of the common law, And the offenders fhall fuffer death, 
without benefit of clergy. 
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By the 11 & 12 W. c. 7. the faid offences may be tried 
by like commiffion in any of his majefty’s colonies, forts, or 
factories abroad, at any place at fea, or upon the land; and 
they may hear and determine, and award execution, accord- 
ing to the civil law, and the method and rules of the admi, 
ralty. 

The offence of piracy properly confifts in committing 
thofe acts of robbery and depredation upon the high feas, 
which, if committed upon land, would have amounted to 
felony there; but by ftatute, fome other offences are made 
piracy alfo. 

As, by the faid a& of 11 & 12 W. c. 7. if any of his 
majefty’s fubjects thall commit any ac of hoftility againf — 
any other of his majefty’s fubjeéts upon the fea, under co- 
lour of a commiffion from any foreign power, he {hall be 
adjudged a pirate. j 

And if any mafter or mariner fhall betray his truft, and 
run away with the fhip, or any boat, ammunition, goods, 
or merchandize, or yield them up voluntarily to a pirate, or. 
confederate with any pirate, or attempt to hinder the de- 
fence of the fhip, he {thall fuffer death as a pirate; whether 
he be ‘principal, or merely acceflary, by fetting forth fuch: 
pirates, or abetting them before the fact, or receiving 
or concealing them or their goods after the faét. And by 
a fubfequent ftatute thefe acceffaries are declared prin- 
cipals. 

rae a reward of 10/. for every fhip of one hundred tuns or 
under, and of 15/. for every fhip of greater burthen, fhall be - 
paid by the captain or mafter of the fhip, to the perfon who 
fhall firft make difcovery of any combination to run away 
with the fhip; to be paid at the port where the wages of the 
feamen are to be paid. 

And by the fame ftatute, 11 C 12 W..c. 7. commanders 
of fhips or others, trading with pirates, or furnifhing them 
with {tores or ammunition, or correfponding with them, and 
perfons belonging to any veffel, forcibly boarding any mer- 
chant fhip,,and throwing overboard or deftroying any of the. 
goods, fhall be adjudged pirates: and fhips fitted out to trade 
with pirates, and the goods therein, fhall be forfeited, half 
to the king, and half to him who fhall difcover the fame; to 
be fued for in the admiralty. 

And for encouragement of the mariners, when a {hip hath, 
been defended and. brought ‘to the defigned port, and any. 

of 
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of the officers or feamen have been killed or wounded, the 
judge of the court of admiralty in the port of London, and the 
mayor or chief officer in the feveral out-ports, may; on pe- 
tition of the feamen, callunto him four or more fubftantial 
merchants, not intetefted, and by advice with them, may 
levy upon the owners of the thip and goods, by procefs out 
of the faid court, fuch fum as himfelf and the faid mer- 
chants, by plurality of voices, fhall judge reafonable, not 
exceeding two per cent. of the freight, and of the fhip and 
goods 5 which fhall be diftributed among the officers and 
feamen, or the widows and children of the flain, according to 
the dire€tion of fuch jufticc, mayor, or chief officer. And ` 
perfons maimed in fuch fervice, fhall alfo be intitled to be 
admitted into Greenwich hofpital. 8G. e. 2H. 

And mafters or feamen, not defending the fhip (if it 
carries guns or arms) againit pirates, or who {hall utter any 
difcouraging words, fhall, if the fhip be taken, forfeit 
their wages to the owners, and ‘fuffer fix months imprifon- 
ment. Jd. 


PISCARY, is a right or liberty of fifhing in the water-of 
another; of which there are three kinds 3 free fithery, feparate 
fifhery, and common of fifhery. See Fisuery. 


PLAGUE. By ftatute 9 dn. c. 2. and 26 G.2. c. 6. 
all veffels, perfons, and goods, coming from any place from 
whence the king, with advice of his council, fhall judge it 
probable that the infection may be brought, fhall make their 
quarentine in fuch places, and for fuch time as his majefty 
fhall dire&t. 

And the juftices of the peace fhall appoint watchmen, 
who fhall not permit any perfon to come on {hore or go on 
board, except perfons licenfed by thofe who have the charge 
of feeing the quarentine duly performed. 

And if any fuperintendant of the quarentine or watchman 
fhall neglect his duty, he fhall be guilty of felony without 
benefit of clergy. 

And if the matter of a fhip, having on board any perfon 
infected, fhall conceal the fame, he fhall incur the like 
penalty. = 

And if any officer of the cuftoms, or other officer, 
fhall neglect his duty, he fhall forfeit his office, and alfo 
too /.. baie 
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If the commander of the fhip fhall go, or permit any 
other to go on fhore during the quarentine, without licence, 
the fhip and tackle fhall be forfeited, and the mafter fhall 
forfeit 500 /. 

And if any perfon fhall go on board, he fhall be compelled 
to continue during the quarentine. 

And lazarets thall be appointed for receiving of perfons 
obliged to perform quarentine, and for airing of goods; and 
if any perlon appointed to perform quarentine fhail efcape, 
or attempt to efcape from thence, he fhall be guilty of felony 
without benefit of clergy.» 

And if any perfon not infe€ted, nor obliged to per- 
form quarentine, fhall enter fuch lazaret, he fhall be 
compelled to continue during the quarentine; and if he 
fhall efcapé, he fhall be guilty of felony without benefit 
of clergy. 


PLAINT, querela, is the exhibiting any action, real or 
perfonal, in writing; and the party making his plaint, is 
called the plaintiff. 

This plaint is chiefly in fmall aétions in the inferior 
courts, under the value of 4os.: it is in the nature of an 
original writ, briefly fetting forth the plaintiff's caufe of 
aétion, in this manner: ‘ Æ. B. complains againft C. D. of 
“ a plea of trefpafs, &c.” . If the defendant fhall not appear, 
he muft be diftrained, firt, by fomething of {mall value; 
and then, if he doth not appear, a further diftrefs is to be 
taken to a greater value, and fo on: if all his goods are 
taken upon the firft diftrefs, an attachment may be applied 
for to the court of king’s bench. 2 Lill. Abr. 294» 


PLANTATIONS, or colonies, in diftant countries, are 
either fuch where the Iands are claimed by right of occu- 
pancy only, by finding them defart and uncultivated, and 
peopling them from the mother country; or where, when 
already cultivated, they have been either gained by conqueft, 
or ceded by treaties: 1 Black. 107. 

With refpe& to their interior policy, they are properly of 
three forts: 1. Provincial eftablifhments, the conftitutions 
of which depend on thé refpective commiilions iffued by the 
crown to the governors, and the inftructions which utually 
accompany thofe commiflions; under the authority of which, 
provincial affemblies are conftituted, with power of nae 
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local ordinances, not repugnant to the laws of the mother 
country. 2. Proprietary governments, granted out by the 
crown to individuals, in the nature of feudatory principali- 
ties, with all the inferior regalities, and fubordinate powers 
-of legiflation, which formerly belonged to the owners of 
counties palatine, yet fo that nothing be attempted which may 
derogate from the fovereignty of the mother country. 
3. Charter governments, in the nature of civil corporations, 
with the power of making by-laws for their ow#i interior 
regulation, and with fuch fpecial authorities as are given 
them in their charters of incorporation. 1 Black. 108. 


PLATE. To prevent frauds in the true manufacturing of 
plate, aflayers fhall be appointed for the affaying and mark- 
ing of plate, to which all working gold or filver fmiths 
fhall ‘fend all plate made by them ,to be touched or 
ailayed. 

And, by 32 G. 2. c. 24. every perfon who fhall trade in, 
or fell any gold or filver plate, or goods in which gold or 
filver is manufactured, fhall take out a licence annually from 
the officers of excife. 


PLAYERS acting for hire where they have no fettlement 
nor licence from the lord chamberlain, fhall be deemed 
rogues and vagabonds, and punithed as fuch; or, other- 
wife, every fuch player fhall forfeit 50/, in which cafe 
he fhall not fuffer as a vagrant. 10G.2. c. 28. 

But by the 28 G. 3. c. 28. juftices of the peace in feffions 
may licenfe playhoufes for a certain time, and under certain 
reftriCtions, i 


PLEA, placitum, is that which either party alleges for 
himfelf in court, in a caufe there depending to be tried: 
and pleading, in a large fenfe, contains all the matters which 
come after the declaration, as well on the defendant’s as on 
the plaintiff’s fide, till ifue is joined; but it is com- 
monly taken for the defendant’s anfwer to the plaintiff’s 
declaration. 

Pleas are divided into common pleas, and pleas of the crown: 
common pleas are thofe which are agitated between cont 
perfons in civil cafes, and not between the king and the 
party : pleas of the crown are all fuits in the king’s name for 
criminal offences againft his crown and dignity; as treafons, 
felonies, batteries, and fuch like. 
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Common pleas are either dilatory, or pleas to the aétiom. 
Pleas dilatory are fuch as-tend merely to delay, or put off the 
fuit, by queftioning the propriety of the remedy, rather than 
by denying the injury: pleas to the action are fuch as difpute 
the very caufe of fuit. 3 Black. 301. 

Dilatory pleas are, 1. To the jurifdiGtion of the court ; 
alleging, for inftance, that it ought not to hold plea of this 
injury, becaufe it arofe beyond fea; or, becaufe the land in 
queftion is of ancient demefne, and ought only to be de- 
manded in the lord’s court. 2. To the difability of the plain= 
tiff ; by reafon whereof he is incapable to commence or con- 
tinue the fuit; as, that he is an infant, an alien enemy, out- 
lawed, or excommunicate. 3. In abatement; which abate- 
ment is either of the writ or the declaration, for fome de- 
fe& in one of them; as by miftaking the defendant, or giving 
him a wrong addition, or other want of form in any material 
refpect. Id. 

Thefe pleas to the jurifdi@tion to the difability, or in 
abatement, were formerly very often ufed as merely dilatory, 
without any foundation of truth, and calculated only. for 
delay; but now, by the ftatute 4 & 5 An. c. 16. no dilatory 
plea fhall be admitted without affidavit made of the truth - 
thereof, or fome probable matter fhewn to the court to in- 
duce them to believe it true. Id. 302. 

Pleas to the jurifdiétion, conclude to the cognizance of the. 
court, praying ‘$ judgment whether the court will have 
cc further cognizance of the fuit:” pleas to the difability, 
conclude to the perfon, by praying “ judgment if the plain- 
“ tiff ought to be anfwered:” pleas in abatement, when the 
fuit is by original, conclude to the writ or declaration, by 
praying <“ judgment of the writ or declaration, and that 
the fame may be quathed 3” but if the action be by bil, the 
plea muft pray “ judgment of the bill,” and not of the de~ 
claration, the bill being here the original, and the declaration 
only a copy of the bill. Id. 303. 

When thefe dilatory pleas are allowed, the caufe is either » 
difmiffed from that jurifdi€tion, or the plaintiff is ftayed 
till his difability be removed; or he is obliged to fue out a 
new writ by leave obtained from the court, or to amend 
and new frame his declaration. But when, on the other 


hand, they are over-ruled, as frivolous, the defendant hath 
judgment to anfwer over to the action. Id. 

Plea zo the aélion, is to anfwer to the merits of the com- 
plaint; and is either general or fpecial, ‘The general plea, or 
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general ifue, is what traverfes, thwarts, and denies at once 
the whole declaration, without offering any fpecial matter 
whereby to evade it. As, in trefpafs either by force of arms, 
or on the cafe, not guilty; in debt upon contra&t, be owes 
nothing ; in debt on bond, it is not his deed; on a promite, 
he made no fuch promife: thefe pleas are called the general 
ifice; becaufe, by importing an abfolute and general denial 
of what is alleged in the declaration, they amount at once 
to an iffue, by which is meant a fact affirmed on one fide, 
and denied on the other. Id. 305. 

Formerly, the general iflue was feldom pleaded, except 
when the party intended wholly to deny the charge alleged 
againft him. But when he meant to diftinguifh away or 
palliate the charge, it was always ufual to fet forth the 
particular facts in what is called a /pecial plea; which was 
originally intended to apprize the court and the adverfe 
patty of thé nature and circumftances of the defence, and 
to keep the law and the faét diftin&t. And it is an invari- 
able rule, that every defence which cannot be thus {pecially 
pleaded, may be given in evidence, upon the general iffue 
at the trial. But the fcience of {pecial pleading having been 
frequently perverted to purpofes of chicane and delay, the 
courts have of late, in fome inftances, and the legiflature in 
many more, permitted the general iflue to be pleaded, 
which leaves every thing open, the fact, the law, and the 
equity of the cafe; and have allowed fpecial matter to be 
given in evidence at the trial. Id. 

Special pleas, in bar of the plaintiff's demand, are very 

“various, according to the circumftances of the defendant’s 
cafe; as in real adtions, a general releafe, or a fine, both 
of which may deftroy the plaintiff’s title: or in perfonal 
a€tions, an accord, arbitration, conditions performed, non- 
age of the defendant, or fome other fact which precludes 
the plaintiff from his a€tion. A juftification is likewife a 
fpecial plea in bar; as in an action of aflault and battery, 
that it was the plaintiff’s own original aflault; in trefpals, 
that the defendant did the thing complained of in right of 
fome office which warranted him fo to do; or, in an action 
of flander, that the plaintiff is really as bad a man as the 
defendant faid he was. Alfo, a man may plead in bar the 
ftatutes of limitation; as upon a promile to pay money to 
the plaintiff, the defendant may plead that he made no fuch 
promife within fix years, Jd. 306. 
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The conditions and qualities of a plea are, 1. That it bẹ 
fingle, and contain only one matter. 2. That it be dire& 
and-pofitive, and not argumentative. 3. That it have con- 
venient certainty of time, place, and perfons. 4. That it 
anfwer the plaintiff’s allegations in every material point. 
5. That it be’ fo pleaded as to be capable of trial. But by 
ftatute 4 & g An, c. 16. a man, with leave of the court, 
may plead two or more diftin€ matters; as in an action of , 
affault and battery, he may plead not guilty, that the 
other ftruck firft, and the ftatute of limitation. Id. 308. 

When the plea of the defendant is thus put in, if it doth 
not amount to an iffue or total contradiction of the declara- 
tion, but only evades it, the plaintiff may reply to the de- 
fendant’s plea, either traverfing it, or alleging new matter 
in contradi€tion to it, ‘To which replication the defendant 
may rejoin, or put in an anfwer called a rejoinder. ; ‘The 
plaintiff may anfiwer the rejoinder by a furrejoinder. Upon 
which the defendant may rebut; and the plaintiff anfwer 
him by a furrebutter. But it is feldom that the matter goes 
fo far. Which faid pleas, replications, rejoinders, furre- 
joinders, rebutters, and furrebutters, anfwer to the exceptia, 
replicatio, duplicatio, triplicatio, and quadruplicatio, of . the 
Roman law. Fd. 309. 

In criminal matters, the plea is of five kinds: 1. To the 
jurifdigtion of the court ; which is, where an indiétment is 
taken before a court that hath no cognizance of the offence ;° 
as if a man be indiéted for a rape at the fheriff’s tourn, or 
for treafon at the quarter feflions. 2. Demurrer ; which is, 
when the faét, as alleged, is allowed to be true; but the 
prifoner joins ifue upon fome point of law in the inditment, 
by which he infifts,‘that the fact, as ftated, is no felony, 
treafon, or whatever the crime is alleged to be: as if a 
man be indicted for felonioufly ftealing a greyhound, which 
js not felony, but only a civil trefpafs. But this demurrer is 
feldom ufed; becaufe the fame advantage may be taken 
upon the plea of not guilty ; or afterwards, in arreft of judg- 
ment, when the verdi& hath eftablifhed the faét. 3. In 
abatement ; which is principally for mifnaming the prifoner, 
or giving him a wrong addition : but this kind of plea is of 
little advantage ; for if the exception be allowed, a new bill 

, of indiétment may be framed according to what the pri- 
P; foner in his plea avers to be his true name and addition, 
IA 4. A fpecial plea in bar ; of which there are four kinds : Firft, 
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a former acquittal, (auterfoits acquit, ) founded on this prine 
ciple, that no man fhall be brought in jeopardy of his life 
more than once for the fame offence, Secondly, a for- 
mer conviction (auterfoits convi) for the fame offence, 
though no judgment was given, or perhaps will be given, 
(being fufpended by the benefit of clergy, or other caufe); 
and this depends on the fame principle as the former, that 
no man ought to be’ twice brought in danger of his life 
for one and the fame crime, T hirdly, a former attainder, 
(auterfoits attaint,) which is a good plea in bar, whether it 
be for the fame or any other felony ; for having, by the at- 
tainder, forfeited all he had, he is dead in law ; and it wou'd 
be abfurd to attaint him a fecond time; but it is other- 
wife if the ‘attainder hath been reverfed for error, or the 
judgment hath been vacated by the king’s pardon, with 
regard to felonies committed afterwards. Fourthly, a par- 
don of the offence charged in the indi€tment may be plead- 
ed in bar; which at once deflroys the end and purpofe 
of the profecution, by remitting the punifhment which the 
profecution was calculated to infli&. Fifthly, the general iffue, 
or plea of not guilty ; upon which plea alone the prifoner can ° 
receive his final judgment of death. In cafe of an indi&- 
ment of felony or treafon, there can be no fpecial juttifica- 
tion by way of plea; as on an indiétment -of murder, a 
man cannot plead that it was in his own defence again{t a 
robber on the highway, or a houfebreaker ; but he muft 
plead the general iffue not guilty, and give this {pecial matter 
in evidence; and the jury, upon the evidence, will take 
notice of any defenfive matter, and giye their verdi& accord- 
ingly, as effeCtually as if it were, or could be, {pecially 
pleaded.: 4 Black.’ 332, 


PLEDGE is of two kinds; living and dead. Living 
pledge is, when a man borrows a fum of money of another, 
and grants him an eftate, to hold till the rents and profits 
fhall repay the fum fo borrowed. This is an eftate condi- 
tioned to be void, as foon as fuch fum is raifed. And in 
this cafe, the land or pledge is faid to be living: it fubfifts 
and furvives the debt; and immediately, on the difcharge of 
it, refults back to the borrower. -A dead pledge, or mort- 
gage, is where a man borrows of another a {pecific fum, and 
grants him an eftate in fee, on condition that if he, the 
mortgagor, fhall repay to the mortgagee the faid fum on a 
certain day conditioned in the deed, that then the mort- 
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gagee may re-enter on the eftate fo granted in pledge, or 
that the mortgagee fhall re-convey the eftate to the mort- 
gagor; and in this cafe the land, which is fo put in pledge, 
is by law, in cafe of non-payment at the time limited, dead ` 
and gone. 2 Black. 157. 

If a pawnbroker receives plate or jewels as a pledge or fe- 
curity for the repayment of money lent thereon at a day 
certain, he has them on an exprefs contraét or condition to 
reftore them, if the pledger performs his part by redeem- 
ing them in due time; for the due execution of which con- 
tra&t, many ufeful regulations are made by the ftatute 
30 G. 2/¢. 24. 2 Black. 452. 

And fo if a landlord diftrains goods for rent, or a parifh 
officer for taxes, thefe, for a time, are only a pledge in 
the hands of the diftrainors; and they are bound by an im- 
plied contraét in law, to reftore them on payment of the debt, 
duty, and expences, before the time of fale ; or, when fold, to 
render back the overplus. Id, : 


PLENARTY, in the ecclefiaftical law, is where a church 
is full of an incumbent. At the common law, if a flranger 
who had no right to the prefentation had prefented a clerk 
upon a vacancy, and the clerk had been admitted and infti- 
tuted thereupon, the true patron had no other remedy to re- 
cover his advowfon, but a writ of right of advowfon, 
wherein the incumbent was not to be removed ; for plenarty, 
generally, was a good plea both in quare impedit, and a 

_darrein prefentment ; and the reafon was, to the intent that 
the incumbent might quietly intend and apply himfelf to his 
fpiritual charge. But by ftatute 7 4m. c. 18. no ufurpation 
upon any avoidance fhall difplace the eftate or intereft of `, 
any perfon intitled to an advowfon, or hinder him to pre- 
fent on the next avoidance, or to maintain a guare impedit to 
gain the pofleflion. 


PLOUGH-BOTE, is an allowance to the tenant of wood 
fufficient for ploughs, harrows, carts, and other inftruments 


of hufbandry. 


PLOUGH-LAND, is as much land as can reafonably be 
cultivated in a year with one plough. By the ftatutes re- 
lating to the repair of the highways, it hath ufually been efti- 
mated at 5o/. per annum, 
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perfon, having one benefice with cure of fouls of 8/. a year 
in the king’s books, fhall accept another of whatfoever value, 
and be inftituted and inducted into the fame, the former 
benefice fhall be void; unlefs he have a difpenfation from 
the archbifhop of Canterbury, who hath power to grant dif- 
penfations to chaplains bs noblemen and others, under 
proper qualifications, to hold two livings, provided that the 
livings be not more than thirty miles diftant from each other, 
and provided that he refide in each for a reafonable time in 
every year, and that he keep a fuflicient curate in that where- 
in he doth not ordinarily refide. 

Though the a&t mentions inffituted and inducted, yet, 
when he is inftituted into the fecond benefice, the difpenfa- 
tion to hold two benefices comes too late, although he be 
afterwards inducted; for, by inftitution, the church is full 
of the incumbent. 4 Co. 79. 

But with refpe& to /ap/e, the avoidance of the former 
benefice doth not take place, till induction to the fecond; 
fo that the paron hath fix months from the induétion to 
prefent in, to fave the incurring of a lapfe; yet he may, if 
he pleafes, prefent before the induction. Bur. Mansf. 
1512. 

But a man may hold as many benefices without cure as he 
can get; all of them, or all but the laft, being under the 
value of 8/. ayear, -Watf. c. 3. 


PLURIES, is a writ that iffues in the third place, after 
two former writs have been. difobeyed ; for firft, goes out 
the original writ, or capias ; which, if it has not effect, then 
iffues the alias; and if that alfo fails, then the pluries: 
«& We command you, as we have often commanded you,” 
=—ficut pluries precipimus, It is ufed in proceedings to outa 
lawry, and in great diverfity of cafes. 


POISONING, is the moft deteftable of all kinds of mur- 
der; becaufe it is moft horrible and fearful to the nature of 
man, and of all others can be leaft prevented, either by re- 
fiftance or forefight. By the ftatute 22 H. 8. c. 9. was in- 
flifted for this crime a more grievous and lingering death 
than the common law prefcribed; namely, that the offender 
fhould be boiled to death; but this was repealed by 1 Ed. 6. 
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If a man perfuade another to drink a poifonous liquor, 
under the notion of a medicine, who afterwards drinks it in 
his abfence, the procuror of the felony, in this cafe, is as_ 
much a principal, as if he had been actually prefent when 
it was done; fo are all thofe who were prefent when the 

oifon was infufed, and privy and confenting to the defign. 
But thofe who enly abetted the crime by their command, i 
counfel, or advice, but were abfent when the poifon- 
was infufed, are acceflaries, and not principals. 2 Haw. 
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POLICY OF INSURANCE, is an inftrument entered 
into by infurers of fhips and merchandize to merchants, 
obligatory for the payment of a fum agreed on in cafe of 
lofs. It is a courfe taken by thofe who adventure goods to 
fea, that they, unwilling to hazard the whole, give unto 
fome other, called an infurer, a certain rate or proportion- 
able fum of fo much per cent., to fecure the fafe arrival of 
the fhip and goods at the place agreed on; fo that if the fhip 
and merchandize mifearry, the infurer makes good to the 
adventurer fo much as he promifed to fecure; but if the 
Ship arrive fafely, he gains that clear which the merchant 
compounds to pay him. .See INsuRANCE. 


POLL, a head; fo where particular jurors are chal- 
lenged, it is called a challenge to the polls ; fo poll money, 
poll filver, fometimes called a capitation tax, is a tax upop 
the people at fo mucha head. Pollard trees, are fuch whofe _ 
heads have been cut off. A deed-poll, is a deed not indenta — 
ed at the top, but is polled or fhaved quite even. 


POLYGAMY, in ftri€inefs, differs from bigamy ; polygamy 
being where a man hath feveral wives at the fame time; 
bigamy where he hath had two wives fucceffively. By fta- 
tute 1 F. c. 11. if any perfon within his majefty’s domi- 
nions of England and Wales, being married, fhall marry an 
perfon, the former hufband or wife being alive, fuch of 
fence fhall be felony (but within clergy). “But this thall 
not extend (1.) to any perfon whofe hufband or wife fhall be 
continually remaining beyond the feas, by the’ fpace of 
feven years together, and this, although the party in Eng- 
Jand hath notice, that fuch hufband.or wife is living: nor 
(2.) to any perfon whofe hufband or wife {hall abfent him 

or 
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or herfelf, the one from the other for feven years together, 
. in any part of his majefty’s dorninions, the one of them not 
knowing the other to be living within that time: nor (3.) 
to any perfon who {hall be at the time of fuch marriage 
divorced by fentence in the ecclefiaftical court: nor (4.} 
to any perfon whofe former marriage by fentence in the 
ecclefiaftical court, hath been declared to be void: nor (s.) 
to any perfon by reafon of any former marriage made within 
age of confent; that is, either the woman being under 
twelve, or the man under fourteen. 

If the firftmarriage was beyondfea, and thelatter in England, 
the party may be indicted here, becaufe the latter matriage 
makes the offence; but if the firft marriage was in England, 
and the latter beyond fea, the offender cannot be in- 
dicted here, becaufe the offence was not within the king- 
dom. Kely. 79. 

On a profecution on this ftatute, the firft and true wife 
cannot be allowed as a witnefs againft the hufband ;, but the 
fecond wife may be admitted to prove the fecond marriage, 
for fhe is not his wife fo much as de facto. 1 Hale's Hif. 
693. ~ 


F 
PONE, isa writ whereby a caufe depending in the coun- 
ty court, or other inferior court, is removed into the court 
of common pleas, and fometimes into the king’s bench; 
as when a replevin is depending by writ out of chancery, 
the plaintiff or defendant may remove the plea by pone, re- 
quiring the fheriff to put the plaint, which is in his county 
court, before the king’s juftices at Weftminfter. Wood. 

STAT 
Alfo a writ commanding the fherifF (on the plaintiffs 
putting in fureties to profecute, which is a thing merely 
fuppoted) to fummon the defendant to appear, and 
to anfwer to the plaintiffs fuit, is likewife called a` 
pone. Id. 


PONTAGE, pontagium, is a contribution towards the 
maintenance or rebuilding of bridges.” And it alfo fignifies 
toll taken for that purpofe. This was one of the three pub- 
lic charges from which no one was exempt; viz. caltles, 
bridges, and expeditions. Unto which even the religious 
focieties were fubject. 


 POPERY. Amongft many other forfeitures and difabi- 
Jities, it was enacted by the ftatute 10 & 11 W. c. 4. that 
3 8 if 
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if any popith prieft fhall fay mafs, or exercife any part of his 
office or funétion, (except in foreign minifters houfes,) or 
if any papift fhall keep fchool, or take upon him the educa- 
‘tion, or government, or boarding of youth, he fhall be ad- 
judged to perpetual imprifonment: and if any papift fhall _ 
not, within fix months after he fhall be eighteen years of 
age, take the oaths to the government, he fhall be incapable 
to*take any lands by defcent, devife, or limitation; alfo, 
every papift fhall be difabled to purchafe any lands in his 
own name, or in the name of any other to his ufé. But by 
the 18 G. 3. c 66. ali this is repealed, with refpe&t to fuch 
“perfons as fhall within fix months after the accruing of his 
title, being of the age of twenty-one years, take an 
oath in the nature of the prefent oath of allegiance and 
fupremacy. ; : 


POPULAR ACTION, is an a€tion given in general to 
any of the king’s people, who will fue for a penalty on the 
breach of fome penal fiatute. See INFORMATION. 


PORTION. Where a portion is charged upon land, by 
deed or by will, if the perfon dies before it becomes due, it 
fhall fink into the inheritance for the benefit of the heir at 
law, whether it be given with or without intereft. | 1 Atk. 

Ca e 

A portion given to one payable at a certain age, and if he 
dies, limited over to another, without mentioning any age 5 
if the firft dies before the time of payment, it vefts in the 
fecond immediately, Id. 556. 

If a younger brother hath a provifion under a fettlement, 
and lives with the elder, whofe eftate is charged with the 
portion, he fhall have an allowance for his maintenance out 
of the intereft. For where there is a power of charging 
intereft, it fhall be confidered as ‘maintenance; for giving 
intereft is the fame thing as giving exprefs mainte- 


nance. Id. 
s 


PORT-REEVE, portgrave, is the chief magiftrate of 
a port town; as /heriff (fhire-reeve ) is the chief officer of 
the fhire. , 


PORT TOLL, is a payment for the liberty of bringing 
goods into a port; and for this the owner of the port may 
prefcribe, without any confideration alleged; for the privi- 

lege 
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lege of bringing goods into a port for fafety, implies a confi- 
deration in itfelf, 


POSSE COMITATUS. For keeping the peace, and 
purfuing felons, the fheriff may command all the people of 
his county to attend him, which is called the poffe comitatus : 
which fummons, every perfon above the age of fifteen, and 
under the degree of a peer, is bound to attend, on pain of 
fine and imprifonment. 1 Black. 343. 


POSSESSION, obtaired by a mere flranger, without 
right, is a title, until the true owner enters upon him; 
which, in fuch cafe, the true owner may do, without the for- 
malities of law. But if a defcent hath Been caft, this prima 
facie operates as a title in him who comes in by defcents 
and he fhall not be oufted by the true owner without 
‘proces of law, and proving in himfelf a fuperior title. 3 Blacks 

176. 
oficon is the loweft degree of title, which may be with- 
out any apparent right, or pretence of right; as where 
one man invades the pofleffion of another, and, by force or 
furprife, turns him out of the occupation of his lands, which 
is ufually called a'diffeifin. Or it may happen, when, after 
the death of the anceftor, and before the entry of the heir, 
or after the death of a particular tenant, and before the 
entry of him in remainder or reverfion, a ftranger gets pof- 
feflion of the vacant land, and holds out him that had a 
right to enter; in fuch cafes, the wrong doer hath only a 
mere naked poffeffion, which the rightful owner may put an 
end to by a variety of legal remedies. But in the mean 
time, till fome aé& be done by the rightful owner, to deveft 
this poffeflion, and affert his title, fuch a&tual pofiefiion is 
prima facie evidence of a legal title in the pofleflor ; and it 
may, by length of time, and negligence of him who hath the 
right, by degrees, ripen into a perfeét and indefeafible title. 
2 Black. 196. 
The next ftep towards a good title, is the right of poffef- 
fion; for this may refide in one man, while the a&tual pof- 
feflion is not in himfelf, but in another. For if a man be 
diffeifed, or otherwife kept out of pofleflion, although the 
a€lual poffeffion be loft, yet he hath {till remaining in him 
the right of pofieffion, and may exert it whenever he thinks 
proper, by entering upon the diffeifor, and turning him out 
of that occupancy which he hath fo illegally gained. ees 
tnis 
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this right of pofleffion is of two forts; an apparent right of 
poffeflion, which may be defeated by proving a better; and 
an adual right of pofleffion, which will ftand the teit againft 
all opponents. ‘Thus, if the diffeifor, or other wrong doer, 
dies poflefled of the land whereof he fo became feiled by 
his own unlawful aét, and the fame defcends to his heir, 
now by the common law, the heir hath obtained an apparent 
right, though the a€tual right of poffeflion refides in the 
perfon diffeifed; and it fhall not be lawful for the perfon 
diffeifed to deveft this apparent right by mere entry, or other 
a& of his own, but only by an aétion at law: for until 
the contrary be proved by legal demonftration, ‘the law will 
rather prefume the right to refide in the heir, whofe an- 
ceftor died feifed, than in one who has no fuch prefumptive 
evidence tò urge in his own behalf. But if he, who has the 
a&ual right of poffeflion, puts in his claim, and brings — 
his ation within a reafonable time, and can prove 
by what unlawful means the anceftor became feifed, he will 
then, by fentence of law, recover that poffeffion to which hé 
hath fuch actual right. Yet if he omits to bring ‘his 
pofleffory action within a competent time, his adverfary 
may imperceptibly gain an actual right of poffeflion, in con- 
fequence of the other’s negligence ; and in fuch cafe, he will 
have nothing left in him but the mere right of property, 
without either poféffion, or even a right of poffeflion. ‘Thus 
if a difleifor turns me out of pofleffion of my lands, he 
thereby gains a mere naked poffeffion, and I ftill retain the 
right of poffeficn, and right of property. If the diffeifor dies, 
and the lands defcend to his fon, the fon gains an apparent 
right of poffeffion; but I ftill retain the aéual right both of 
pofleflion and property. IfI acquieice for thirty years, with- 
out bringing any action to recover poffeffion of the lands, 


‘the fon gains the a€tual right of poffeffion, and I retain no- 


thing but the mere right of property: and even this right of 
property will fail, unlefs I purfue it within the fpace of fixty 
years, 2 Black. 196, 


POST: 

1. By the feveral aéts of parliament relating to the poft 
office, there fhall be one general poft office in London, and 
one poftmafter general. And none but perfons authorized 
by him, fhall carry letters ; except letters carried by carriers 
or fhipmafters with goods, inftruments out of any court, 
letters fent by friends in their journey, or by a fpecial mef- 

fenger; 
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fengér ; and except the two uniyerfities; to and from which 
letters and other things may be fent in manner as heretofore 
hath been ufed. 

2. The rates for carriage of letters fhall be as follows: 

For every fingle letter, not exceeding one whole poft 
ftage from the office where the letter is put in, 2d.; double 
letter, 4d. ; treble, 6d.; an ounce, 8d.; and fo in propor- 
ton: 

Above one poft ftage, and not exceeding two; a fingle 
letter, 3d. ; double, 6d. ; treble, od. ; an ounce, Is: 

Above two poft ftages, and not exceeding eighty miles 
from London ; a fingle letter, 4d.; double, 8d. ; treble, 15. } 
an ounce, 15. 4d. 

Above eighty miles, and not exceeding one hundred and 
fifty miles; a fingle letter, 5d.; double, 10d.; treble, 1s. 34.3 
an ounce, Is. 8d 

Above one hundred and fifty miles ; fingle, 6d. ;. double, 
Is.; treble, 15. 6d.; an ounce, 2s.; and fo in pro= 
portion. 

But no letter under an ounce, fhall be rated higher than 
as a treble letter ; and if one ounce, to be rated as four fingle 
letters, and fo in proportion above an ounce ; every quarter 
of an ounce to be rated as a fingle letter, 

3. Within thedimits of the penny poft in London, thall be 
paid, 1d. at putting in, and 1d. at delivery. 

4. No letters fhall be exempted from poftage ; 

Except letters from or to the king : t 

And fuch, not exceeding the weight of two ounces, as fhalt 
be fent during the fitting of parliament, or within forty days 

` before or after any fummons or prorogation, and whereon 
` the whole fuperfcription fhall be of the hand-writing of the 
member dire&ting the fame, and fhall have his nare ina 
dorfed thereon, together with the name of the poft town, 
from which it is intended to be fent; and the day, month, 
and year, when put into the office, (the day of the month to 
be in words at length,) and fhall be put into the office on the 
day of the date put upon fuch letter. 

Or fuch as {hall be directed to any member of either houfe 
of parliament, at the place where he hall a&tually be at the 
time of the delivery thereof, or at his ufual place of refidence 
im London, or at the houfe of parliament, of which he is a 
member. 

Or to the officers of the treafury, admiralty, war. office, 
general o= oflice, fecretaries of ftate, paymafter general of 

Vok. iI, Q the 
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the forces, clerk of the parliaments, clerk of the houfe of 
conmons, or upon his majefty’s fervice (indorfed by the 
proper officer). 

Alfo this fhall not extend to printed votes or proceedings 
in parliament, or printed: newfpapers, fent without covers, 
or. in covers: open at the fides, figned on the outfide by any 
member of ‘parliament, or. direted to a member at any 
place whereof he fhall have given notice to the poftmafter 
general, 

Alfo clerks in the offices of the fecretaries of {tate and poft 
offce, being thereunto licenfed by the fecretaries or poft- 
mafter general refpeCtively, may continue to frank votes 
and newfpapers as heretofore hath been ufed; provided 
the fame be fent without covers, or in covers open at the 
fides. 

5. If any perfon fhall counterfeit the handwriting of any 
perfon in the fuperfcription, or fhall alter the date put 
thereon, or knowingly. write:or fend: any letter, the! cover 
whereof fhall have been forged, counterfeited, or altered, 
he fhall be guilty of felony,” and tranfported’ for feven 

ears. 3.2 

; 6. If any poft boy fhall quit:the mail before his arrival at 
the next ftage, or {hall fuffer any other perfon (except the 
perfon employed to guard the mai!) to ride on the horfe or 
carriage; or {hall loiter- on -the road, or fhall not, in‘ alk 
poilible cafes; convey the mail after the rate of fiximiles 
an hour, at leaft, he: fhall be fent to the: houfe: of cor- 
rection. 

4. If any poft boy fhall, by himfelf, or in combination 
with others, unlawfully colleé any letters, or convey, 
er caufe them to be conveyed, he fhall forfeit, . for 
every letter, ros. or be committed to the houfe of cor- 
rection. i 

8. If any perfon employed in any bufinefs in the pof 
office, who {hall take any, letter or packet to be forwarded 
by the poft, and receive any money therewith for the poft- 
age, fhall burn or deftroy any fuch letter or packet, op 
Mall advance the rate of poftage epon any letter or packet, 
and not duly account for the money by him received for 
fuch advanced poftage, he fhall be guilty of felony. 

9. No perfon fhall open, detain, or delay any. letter or 
packet, after the fame fhall be delivered into the poft office 5 
except by warrant from: a fecretary of ftare, or where the 
party fhall refufe to pay for the fame, or where they are res 
: turned 
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turned for wànt'of true directions, and the patty cannot be 
found, on pain of 20/ and being difabled from having any 
employment in the poft office; and every pofimafter, before 
he enters upon his office, fhall make oath before. a juftice of 
the peace to the like purpofe. ia 

And in all poft towns, the poftmafter is bourid to deliver 
letters at the houfes of the inhabitants, on paying the legal 
poftage only. Burr. Mansf. 2153. ) 

to, All fums, not exceeding 5/, that: hall be due from 
any perfon for letters, or which thall be. received for the 
-carriage of letters, without anfwering the fame to the te- 
ceiver general, fhall be recovered before juftices of the 
peace, in the fame manner as fmall tithes; and fuch debt 
thall be preferable in payment, before any debt to any pri- 
vate perfon. 

11. If any perfon employed in the poft office, fhall fea 
crete, embezzle, or deftroy any letter or packet, containing 
any bank note, bill of exchange, or other writing, for pay- 
ment of money, he fhall be guilty of felony, without benefit 
of clergy. : ee 

12. The poftmafters, and no, other perfon, (except the 
owners. of chaifes duly licenfed,) fhall provide horfes and 
furniture to let to hire, to perfons riding poft ; and they 
may charge 3d. a mile for each horfe riding poft, and 4d. a 
mile for the perfon riding as guide, and fhall not charge for 
any bundle or parcel of goods, not exceeding eighty pounds 
weight, to be laid on the horfe rode by the guide. But if 
the poftmafter doth not, or cannot furnifh perfons riding 
ftop with horfes, in half an hour after demand, fuch 
perfons may furnifh themfelves elfewhere, provided that they 
take no horfes without the owner’s confent.’ 

13: And by. the 25 G. 3. a 51. every poftmafter, inn- 

keeper, or other perfon, who fhall let any horfe,; or car- 
riage, to travel poft, or for hire, fhall take out a licence an- 
nually from the commifhoners of the ftamp duties. 
__ And alfo a duty is to be paid for all horfes travelling poft, 
hired by the mile, ftage, or by the day; and on public 
ftage coaches and diligences, hackney coaches excepted. 
aug by the 27 G. 3. c. 26. the faid duties may be let to 
arm. 

14. And by the 25 G: 3. c. $7. all carriages or horfes 
employed in carrying the rail, fhall be exempted from tolls 
at every turnpike-gate. 

Q2 15. No 
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. 15. No poftmafter fhall, by word, meflage, or writing, 
or in any other manner, endeavour to perfuade any elector 
to give, or diffuade any elector from giving, his vote for the 
choice of any perfon to ferve in parliament, on pain of 1094 
and of being incapacitated. 


POSTEA, is the return of the judge, before whom a 
caufe was tried, of what was done in the caufe after the join- 
ing iffue, and awarding the trial, and is indorfed on the back 
of the nifi prius record. The fubftance of which is, that 
poflea (afterwards ) the faid plaintiff and defendant appeared 
by their attorneys in the place of ‘trial; and a jury, being 
fworn, found fuch a verdi&; or that the plaintiff, after 
the jury fworn, made default, and did not profecute his fuit, 
or as the cafe fhall be. It is ufually delivered by the clerk of 
affize to the attorney in the caufe, who is to deliver the fame 
into the office, that judgment may be entered according 
thereto by the officer of the court. It is brought into court 
at the day in bank, and recorded there, and delivered back 
tothe attorney, who gives.a rule for judgment upon it; and 
if there be no rule to the contrary, after the rule for judg- 
‘ment is out, the attorney brings his po/ea to the fecondary, 
who figns the judgment, and then he enters all this matter 
upon the iffue roll. 2 L#//. 337. 


POSTERIORITY fignifies the being or coming after, 
and is a word of comparifon and relation in tenures, the corre- 
lative whereof is priority. As a man holding lands of two 
lords, holds of his ancienter lord by priority, and of his latter 
lord by pofferiority. 2 Inf. 392. 


POST-FINE, is a duty to the king, for a fine acknow- 
ledged in his court, paid by the cognizee after the fine is 
fully pafled. It is called a pof-fine, becaufe there was a 
former or primer fine paid on fuing out the writ. ‘This 
poft-fine is as much as the primer fine, and half as much 
more, of ten fhillings for every five marks of land; that is, 
three twentieth parts of the fuppofed annual value. 2 Black. 


350- 


POSTHUMOUS, is where a child is born after his fa- 
ther’s death. By ftatute 10 & 11 W. c. 16. where it 
often happens, that by marriage, and other fettlements, 

eftates 
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eftates are limited in remainder, to the ufe of the fons and 
daughters, the ifue of fuch marriage, with remainders 
over, without limiting an eftate to truftees, to preferve the 
contingent remainders limited to fuch fons and daughters, 
who, if they happen to be born after the deceafe of their fa- 
ther, are in danger to be defeated of their remainder, by the 
next in remainder after them; it is therefore enacted, that 
fuch fons and daughters, that fhall be born after the deceafe 
of their father, may take fuch eftates, fo limited to the firft 
and other fons, or to the daughter or daughters, as if born 
in the life-time of their father, although there fhall happen 
to be no eftate limited to truftees, after the deceafe of the 
father, to preferve the contingent remainder to fuch 
roll voting children, until they fhall come in efè, or be 
orn. 
A pofthumous child, either of the whole, or half blood, 

fhall take under the ftatute of diftribution. 1 Vez. 156. 


POUND, parcus, is generally any place inclofed to keep 
in beafts ; but efpecially a place of ftrength, to keep cattle 
that are diftrained, or put in for any trefpafs done by them, 
until they are replevied or redeemed. 

And it is either a pound overt or pound covert. A pound 
overt, is an open pound, ufually built in the lord’s watte, 
and which he provides for the ufe of himfelf and his tenants 5 
and it is alfo called the lord’s or common pound; alfo a back- 
fide, yard, or other place, whereto the owner of the beaits 
impounded may come to give them meat, without trefpafs, 
is a pound overt. A pound covert is a clofe place, where the 
owner of the cattle cannot come for the purpofe aforefaid, 
without trefpafs. Z. L. 

There is difference between a common pound, an open 
pound, and a chje pound, as to cattle impounded; for 
where cattle are kept in a common pound, no notice is ne- 
ceflary to the owner to feed them; but if they are put 
into any other open place, it is otherwife, for notice is to be 

iven. 
p A common pound belongs to a townfhip, lordíhip, or 
village, and there ought to be fuch a pound in every town- 
fhip, kept in repair by thofe who have ufed to do it time out 
of mind; the overfight whereof is to be by the conftable 
or fteward of the leet. 

If the owner be guilty of pound-breach, and takes away 
his goods, the party diftraining may have his action, and alfo 

Q3 may 
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may take the goods that were diftrained wherever he finds 
them, and impound them again. "r Inf. 47.. 

If diftrefs be taken of goods without caufe, the owner 
may make refcous; but if they be diftrained without caufe, 
and impounded, the owner may not break the pound and 


take them out, becaufe they are then in cuftody of the 
law. Id. 


POUND-BREACH. By the common law, if a man 
break the pound, or the lock of it, or part of it, he fhall be 

unifhed as for a breach of the peace; and the party wha 
diftrained may take the goods again, wherefoever he finds 
them, and impound them again, 

And by ftatute 2 W. c. 5. on any pound-breach, or 
refcous of goods diftrained for rent, the party grieved, 
on a fpecial a€tion on the cafe, fhall recover treble damages 
and cofts. 

Alfo for pound-breach, the offender may be punifhed in 
the court leet. 1 Inf. 47. i 


POWER, is an authority which one man gives another 
to act for him; and is fometimes a refervation, which a 
perfon makes ina conveyance for himfelf, to do fome atts ; as- 
to make leafes, or the like. 2'Lill. Abr. 339, 

The limitation and modifying ‘of eftates, by virtue of 
powers, came from equity into the common law, with the 
ftatute of ufes. Burr. Mansf.'120. 

In conveyances to an ufe, a man may dire& and model 
that ufe as he pleafes, and the ftatute 27 H. 8. c- 10. exe» 
cutes the poffeflion to the ufe; therefore he may annex 
powers to eftates, which cannot be annexed to them by a. 
conveyance at the common law. 1 Infi. 237. 

To make leafes, is of all kinds of powers the moft fres 
quent. Burr. Mansf. 120. 

‘The plan of this power to make leafes is for the mutual 
advantage of poffefior and fucceffor. Jd. 121. 

The fucceflor therefore muft not be prejudiced in point 
of remedy, or any other circumftance of full and ample en- 
joyment. Id. 

The two ufual methods of leafing are, either at the beft 
rent, or upon fines; and the conditions in favour of the 
facceflor, muft be purfued not only literally, but fubftan- 
tially. Jd. 122.0 i 
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If the ancient rent. is to be referved, it muft be re- 
ferved with all the beneficial circumftances, that the re- 
mainder man may be under no difficulty in receiving the 
rent. Id. : 


POYNINGS’ LAW, was a law made in Ireland in the 
reign of king Hen. 7. when Sir Edward Poynings was lord 
deputy there, that all aéts of parliament before that time, 
made in England, fhould be of force within the realm of 
treland. 1 Black. 103. 


PRZECIPE, is a writ commanding the defendant to do 
the thing required, or to thew caufe why he hath not done 
it. The ufe of this writ is, where fomething certain is de- 
manded by the plaintiff, which is in the power of the de- 
fendant to perform; as to reftore the pofleffion of land, to 
pay a certain liquidated debt, to perform a fpecific covenant, 
to render an account, and the like; ,in all which cafes, the 
writ is drawn up in the form of a precipe or command, to 
do thus, or {hew caufe to the contrary; giving the defendant 
his choice, to redrefs the injury, or ftand fuite 2 Black, 
274. . 
Tenant to the precipe, is he againtt whom the writ of 
precipe is brought, in fuing out a common recovery, and 
mutt be feifed, or tenant of the freehold of the lands of which 
the recovery is to be fuffered. 


PRÆDIAL TITHES, are fuch as arife merely and. im- 
mediately from the ground ; as grain of all forts, hay, wood, 
fruits, herbs; for a piece of land or ground being called in 
Latin predium, (whether it be arable, meadow, or paiture,) 
the fruit or produce thereof is called predial; and confe- 
quently, the tithe, payable for fuch annual produce, is-called 
a pradial tithe. 


PRZAMONSTRATENSES, were canons who lived ac- 
cording to the rule of Sz. duffin, as reformed by St. Norbert, 
who fet up this regulation about the year 1120 at Premon- 
Jfratum in Picardy; a place fo called becaufe it.was -faid to 
be forethewn, or premon/trated, by the Bleffed Virgin, to be the 
head feat or mother church of this order. They were 
brought into England foon after the year I140, and 
had about thirty-five houfes in:this kingdom before the dif- 
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PRAEMUNIRE, is fo called from a word in the writ re- 
{peGting the principal matter, premunire facias prefatum 
A. B. quod tunc fit coram nobis, Sc. where premunire is 
ufed for pramonere, to warn the perfon to appear. 1 Inf. 
129. 

By 27 Ed. 3. c. 1. called the ftatute of. provifors, they 
which fhall draw any out of the realm in plea, whereof the 
cognizance pertaineth to the king’s court, or which do fue 
in any other court, to defeat or impeach the judgment 
given in the king’s court, fhall have a day, containing: the 
{pace of two months, by warning to be made to them by 
the fheriff or other officer, to appear to anfwer in their pro- 
per perfons for the contempt: and if they come not at the 
faid day to be at the law, they fhall be put out of the king’s 
protection, their lands and goods forfeited to the king, and 
their bodies (wherefoever they may be found) fhall be 
taken and imprifoned, and ranfomed at the king’s will, 
And, upon the fame, a writ fhall be made to take them by 
their’ bodies, and to feize their lands, goods, and pof- 
feffions, into the king’s hands. | And if it be returned, 
that they be not found, they fhall be put in exigent and 
outlawed. 

And by the 16 R. 2. ¢. 5. commonly called the ftatute of 
premunire, both they who purfue, or caufe to be purfued, 
in the court of Rome or elfewhere, any proceffes or inftru- 
ments, or other things whatfoever, which touch the king, 
again{t him, his crown and regality, or his realm, and alfo 
they who fhall bring, receive, or execute the fame, fhall 
be out of the king’s prote€tion ; and their lands and tenee 
ments, goods and chattels, forfeited to the king; and they 
{hajl be attached by their bodies, if they may be found, 
and brought before the king and his council, there to 
anfwer or procefs fhall be made againft them by premunire 
faocias, in manner as is ordained in other ftatutes of pro- 
vifors. 

And in thefe two ftatutes are contained the pains and 
penalties of what is called a premunire: they were intend- 
ed chiefly to oppofe the papal incroachments in this 
realm; but the penalties thereof, by feveral fubfequent 
ftatutes, are extended to other cafes which have no prin- 
cipal relation to popery. 

So odious was this offence formerly, that a man who was 
attainted of the fame, might have been flain by any one 
without danger of law; becaufe it was provided by law, 
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that a man might do to him as to the king’s enemy, and a 
man may lawfully kill an enemy; and therefore, by the 
5 El. c. 1. it is ena€ted, that it fhall not be lawful for any 
one to flay any perfon attainted in a premunire. But he is 
fo far out of the king’s protection, that he is difabled to 
bring an aétion for any injury whatfoever. And no one, 
knowing him guilty, can with fafety give him aid, comfort, 
or relief, 1 Haw, 55. i 


PREBEND, is an endowment in land, or penfion in 
money, given to a cathedral or conventual church in preben- 
dum ; that is, for the maintenance of a fecular prieft, or re- 
gular canon, who was a prebendary, as fapported by the faid 
prebend. Authors generally confound the two words prebend 
and prebendary; whereas the former fignifies the office, or 
the ftipend annexed to that office; and the latter fignifies the 
officer, or perfon who executes the office, and enjoys the 
ftipend. 


PRECEDENCE, among the nobility, by flatute 31 H. 8. 
£. Io. is thus regulated :—On the right fide of the parliament- 
chamber, the archbifhop of Canterbury, next to him the 
archbifhop of York, next to him the bithop of London, next 
to him the bifhop of Durham, next to him the bithop of 
Winchefter, and then all the other bifhops according to their 
feniority. On the left fide, on the higher part of the form, 
the lord chancellor, lord treafurer, lord prefident of the ` 
council, the lord privy feal, above all dukes, except thofe of 
the royal family. Next, the great chamberlain, the con- 
ftables, the marfhal, the lord admiral, the grand mafter or 
lord fteward, and the king’s chamberlain. Then the king’s 
chief fecretary, being of the degree of a baron; and all dukes, 
marquefles, earls, vifcounts, and barons, after their an- 
cientry. 

The rules of precedence may be reduced to the following 
table : à 
Archbifhop of Canterbury. Lord high conftable. 


Lord chancellor. Lord marfhal. 
Archbifhop of York. Lord admiral. 
Lord treafurer. Lord fteward of the houfe- 
Lord prefident of the coun- hold. 

cil. Lord chamberlain of the 
Lord privy feal. houfehold. 
Lord great chamberlain, Dukes. 
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Marqueffes. Chief juftice of the king’s 
Duke’s eldeft fons. bench. 
Earls. Matter of the rolls. 
Marquefles eldeft fons. Chief juftice of the common 
Dukes younger fons. pleas. 
Vifcounts. Chief baron of the exchequer. 
Farl’s eldeft fons. Judges and barons of the coif. 
Marqueffes younger fons. Knights -bannerets royal. 
Secretary of ftate, if a bifhop. Vifcounts younger fons. 
Bithop of London. Barons younger fons. 
Bithop of Durham. Baronets. 
Bithop of Winchefter. Knights bannerets. 
Bithops. Knights of the bath. 
Secretary of ftate, if a baron. Knights bachelors. 
Barons. Baronets eldeft fons. 
Speaker of the houfe of com- Knights eldeft fons. 
mons. Baronets younger fons, 
Lords commiffioners of the Knights younger fons. 
great feal. Colonels. 
Vifcounts eldeft fons. Serjeants at law. 
Earls younger fons. Doctors. 
Baron’s eldeft fons. Efquires. 
Knights of the garter. Gentlemen. 
Privy counfellors. Yeomen. 
Chancellor of the exche- Tradefmen. 
quer. Artificers. 
Chancellor of the duchy. Labourers. 


Note, married women and widows are intitled tothe fame 
yank among each other, as their hufbands would refpedtively 
have been between themfelves, except fuch rank as is merely 
profeflional òr official ; and unmarried women, to the fame 
rank as their e brothers would bear among men, during 
the lives of their fathers. 1 Black. 405. 

By a late ftanding order of the houfe of lords, an exact 
pedigree of each peer and his family, fhall, on the day of 
his firft admiffion, be delivered to the houfe by garter the 
principal king at arms. 3 Black. 106. 


PRECONTRACT of marriage, is a mutual promife or 
covenant of a marriage to be had afterwards ; and is either 
per verba de prefenti, or per verba de futuro. Heretofore the 
{piritual judge would compel a contract per verba de prafenti z 
that is, 2 contraét of prefent marriage, to be carried into 
execution; but now, by ftatyte 26 G. 2. ce 23. no fuit 
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Mall be had in any ecelefiaftical court, to compel the 
celebration of any marriage by reafon of any contraét 
of marriage, either per verba de prafenti, ox per verba de 
futuro. ? 


PREGNANCY, is a plea in ftay of execution, when a 
woman is convicted of a capital crime, alleging that fhe is 
with child; in which cafe, the judge muft dire& a jury of 
twelve matrons or difcreet women to inquire of the fa& : 
and if they bring in their verdi&t quick with child, (for barely 
with child, unlefs it be alive, is not fufficient,) execution 
fhall be ftayed generally till the next feflion; and fo from 
feflion to feflion, till either fhe be delivered, or proves by 
the courfe of nature, not to have been with child. But if 
the once hath had the benefit of this reprieve, and been de~ 
livered, and afterwards becomes pregnant again, fhe ‘hall 
not be intitled to the benefit of a further refpite; for fhe 
may then be executed before the fecond child is quick in the 
womb. 4 Black. 395. 


PREMISSES in a deed, is that part in the beginning 
thereof, wherein are fet forth the names of the parties, 
with their titles and additions ; and wherein are recited fuch 
deeds, agreements, or matters of faét, as are neceflary to 
explain the reafons upon which the prefent tranfadtion is 
founded. And herein alfo is fet down the confideration 
upon which the deed is made, and the certainty of the thing 
granted. 2 Black. 298. 

It is alfo commonly ufed to denote the lands granted, or 
other fubject matter of the deed or conveyance. 


PREROGATIVE, (from pre, ante, and rogare, to afk or 
demand,) is a word of great extent, including all the rights 
which by law the king hath, as chief of the common 
wealth, and as intrufted with the execution of the laws. 
4 New Abr. 149. Co. Lit. go, 

But although the king is intrufted with the executive party 
and from him all juftice is faid to flow, yet he is’ to make 
the law of the land the rule of his government ; that being 
the meafure, as well of the power as of the fubjeéts obe- 
dience; for as the law afferts, maintains, and provides 
for the fafetyof the king’s royal perfon, crown, and dig- 
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nity, and all his juft rights, fo it likewife declares and 
afferts the rights and liberties of the fubjet. 1 And. 
153. Co. Lit. 19.75. 4 Co. 124. 4 New Abr. 149. 
And all prerogatives mult be forthe advantage of the peo- 
ple, otherwife they ought not to béfallowed by law. Moor. 
672. 4 New Abr. 149. 
For more on this fubje&t. See Black. Com. 1 & 4 


vols. S 


PREROGATIVE COURT of the archbifhop, is that 
court wherein all teftaments are proved, and all adminif- 
trations granted, where the party dying within the province 
hath bona notabilia in fome other diocefe than where he 
dieth ; and is fo called from the archbifhop’s having a pre- 
rogative throughout his whole province for the faid purpofes. 
From which court an appeal lies to the delegates. 4 Inf. 
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PRESCRIPTION, is a title acquired by ufe and time, 
and allowed by the Jaw ; as when a man claims any thing be- 
caufe he and his anceftors, or they whofe eftate he hath, 
have had, or ufed it all the time, whereof no memory is to 
the contrary: or it is, where for continuance of time, be- 
yond the memory of man, a particular perfon hath a parti- 
. cular right againit another. 1 Inf. 113. 

‘There is a difference between prefcription, cuflom, and ufage y 
prefcription hath refpe&t to a certain perfon, who by intend- 
ment may have continuance for ever; as, for inftance, he 
and all they whofe eftate he hath in fuch a thing, this is 
a prefcription.: but cuffom is local, and always applied to 
a certain place ; as that time out of mind there hath been 
fuch a cuftom in fuch a place: and prefcription belongeth 
to one or a few only, but cuffom belongeth to all: now 
ufage differs from both; for it may be either to perfons or 

laces ; as to the inhabitants of a town to have a way, and 
the like. 1 Inf. 114, 

Prefcription muf be time out of mind; though it is not the 
length of time that begets the right of prefcription, but it 
is a prefumptiocn in law, that a -poffeflion cannot con- 
tinue fo long quiet and not interrupted, and it was againft 
right, or injurious to another. 1 Inf. 114. 

Nothing but incorporeal hereditaments can be claimed by 
prefeription, as a right of a way, a common, or the Pi 
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but no prefcription can give a title to lands, and other cof- 
poreal fubftances, of which mcre certain evidence may be 
had. 2 Black. 264. 

__ A prefeription muft always be laid in him that is tenant of 
the fee. A tenant for life, for years, at will, or a copy- 
holder, cannot prefcribe; for as prefcription is ufage be- 
yond time of memory, it is abfurd that they fhould pretend 
to prefcribe, whofe eftate commenced within the remem- 
brance of man.. And- therefore the copyholder muft 
prefcribe under cover of the lord’s eftate, and the tenant 
for life under cover of the tenant in fee-fimple. 2 Black. 
265. ; 
A prefcription cannot be for a thing which cannot be raifed 

by grant. For the law allows prefcription only in fupply of 

the lofs of a grant; and. therefore every prefcription pre- 

fuppofes a grant to have exifted. Thus a lord of a manos 

cannot prefcribe to raife a tax or toll upon ftrangers; for as 

fuch claim could neyer have been good by any grant, it fhalt 

not be good by prefcription. Jd. 

What is to arife by matter of record cannot be prefcribed for, 
but muft be claimed by grant entered on record; fuch as, 
for inftance, the royal franchifes of deodands, felons goods, 
and the like. Thefe not being forfeited till the matter on 
which they arife is found by the inquifition of a jury, and 
fo made a matter of record, the forfeiture itfelf cannot be 
claimed by any inferior title. But the franchifes of treafure 
trove, waifs, eftrays, and the like, may be claimed by pre~ 
{cription ; for they arife from private contingencies, and not 
from any matter of record. Id. 

Among things incorporeal, which may be claimed by pre- 
{cription, a diftin@tion muft be made with regard to the 
manner of prefcribing ; that is, whether a man fhall pre- 
fcribe in a que effate ; that is to fay, in himfelf and thofe 
whofe eftate he holds, or in him and his anceitors; for if 
a man prefcribes in a que ¢ffate, nothing is claimable by this 
prefcription, but fuch things as are incident, appendant, or 
appurtenant to lands; for it would be abfurd to claim any 
thing as the confequence, or appendix of an eftate, with 
which the thing claimed hath no connexion: but if he pre- 
feribes in himielf and his anceftors, he may prefcribe for 
any thing whatfoever that lies in grant; not only things that 
are appurtenant, but alfo fuch things as may be in grofs, 
Therefore a man may prefcribe, that he, and thofe whofe ` 
eftate he hath in fuch a manor, have ufed to hold an advow/on 
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appendant to that manor; but if the advowfon be a diftin® 
inheritance, and not appendant, then he can only prefcribe 
in himfelf and his anceftors. So alfo a man may prefcribe 
in a que eflate for a common appurtenant to a manor; but if 
he would prefcribe for a common in grofs, he muft prefcribe 
in himfelf and his anceftors. 2 Black. 266. 


PRESENTATION to a benefice, is the offering a 
clerk to the ordinary to be admitted. And this an infant 
may do, though of never fo tender ages for the ordinary is 
judge of the fitnefs of the perfon prefented. 

Coparceners may join in a prefentation; but if they can- 
not agree, then the eldeft fhall prefent firft, and the reft in 
their turns. 

Fointenants or tenants in common muft all join; for if they 
prefent fingly, the bifhop may refufe the clerk. 

If a married woman hath title to prefent, fhe and her hufs 
band muft join in the prefentation,; and if fhe dies, he fhall 


prefent as tenant by the curte/y. 
A widow has only the third turn, after the heir has pre- 


fented twice. 

After prefentation, the bifhop has the right of examination 
of the perfon prefented; and if he finds him infufficient, he 
may refufe him. The moft common and ordinary caufe of 
refufal is want of learning: but there are other caufes; as if 
a man hath been convicted of. perjury, or other grievous 
crime, if he be outlawed, excommunicate, or an heretic. 

If the refufal be for herefy, want of learning, or other 
matter of ecclefiaftical cognizance, the bifhop, if the patrom 
is a layman, muft give notice to him of the refufal; other- 
wife lapfe will not incur: but if the caufe be temporal, the 
bifhop is not bound to give notice. 

If the bifhop doth refufe without good caufe, the patron 
hath a remedy againft him by a guare impedit in the temporal 
court; and the clerk hath a remedy by duplex querela in the 
court fpiritual. 


PRESENTMENT of offences, is that which the grand jury 
find of their own knowledge, and prefent to the court, 
without any bill of indictment laid before them at the fuit 
of the king ; as the prefentment of a nufance, a libel, and 
the like; upon which, the officer of the court muft after- 
wards frame an indi@tment, before the party prefented can 
be put to anfwer it. There are alfo prefentations by — 

Q 


PRE 239 


of the peace, conftables, furveyors of the highways, church- 
wardens, and. others, of matters belonging to their reipective 
offices. 


PRESENTMENT of copyhold furrenders, is an informatiom 
in court, to acquaint the lord, or his {teward, with a fur- 
render made out of court; which furrender is not effectual 
till prefented in: court. By the general cuftoms of manors, 
it is to be made at the next court baron immediately after 
the furrender’; but by fpecial cuftom, it may be at the fecond 
or other fubfequent court. The furrender muft be made in 
court by the fame perfon that took the farrender, then pre- 
fented by the homage. If a man who hath furrendered out 
of court dies before prefentment, and the preferitment is 
made after his death, according to the cuftom, this is fuffi- 
cient. Soalfo, if he to whofe ufe the furrender is made, 
dies before prefentment, yet, upon prefentment made after 
his death, his heir; according to) the: cuftom, fhall’ be admit- 
ted. ‘The fame: law.is, if thofe into whofe hands the fur- 
render was made, diebefore prefentment; for, upon fuili- 
cient proof ins court that; fuch: a» firrender was made, 
the lord thall:-be compelled to adinit aceordingly. 2 Black. 
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PRESSING feamen fon the royal’ navy hath been a mat- 
ter of fome. difpute; but it now feems to be fettled that the 
king hath a power by: the common law, to ifue his commif- 
fion to the admiralty to compel feamen into the fervice 5 
and this power is’ implied in: feveral late a€ts of pars ` 
liament, referring thereunto. as: a thing well known. Loft. 
154. 


_ PRESUMPTION, is’a fuppofition, opinion, or belief, 
previoufly formed, and: is of three forts; violent, probable, 
and light or temerary. Violent. prefurption ‘oftentimes 
amounts to full proof; as. if one be run through the body 
with a fword: in:an houfe, whereof he inftantly dies, and a 
man is feen)to come out of that houfe with a bloody fword, 
and no other perfon was at that time in the houfe ; probable 
prefumption moveth little; but’ light or temerary prefump- 

tion moveth notatall.: 1 mA 6. 
If all the witneffes to a deed be dead, then violent pre- 
fumption, which ftands for a proof; is continual and quiet 
8 poflefion ; 
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poffeffion ; although the deed may receive credit from cont 
paring of feals, writing, and other circumftances, Id. 


PRESUMPTIVE HEIR, is fpoken in diftin€tion from an 
heir apparent. An heir apparent is one whofe right of in- 
heritance is indefeafible, provided he outlives the anceftor, as 
the eldeft fon or his ifue. A prefumptive heir is one who, 
if the anceftor fhould die immediately, would in the prefent 
circumftances of things be his heir, but whofe right of in- 
heritance may be defeated by the contingency of fome nearer 
heir being born; as a brother, whofe prefumptive fucceflion 
may be deftroyed by the birth of a child; or a daughter 
whofe prefent expectation may be cut off by the birth of a 
fon. 2 Black. 208. 


PRETENDED TITLES. See Tirte, BUYING or. 


PRETENDER. [If any of the fons of the late pretender 
to the crown of this realm fhall land, or attempt to land, 
in this kingdom, or be found in Great Britain or Ireland, he 
{hall be attainted of high treafon. And if any perfon thall 
correfpond with any of them, or remit money for their 
ufe, he fhall be guilty of high treafon. 1 An. ff. 2. ce 17, 
¥9°Gs. 22°C. 30. 

And there is an oath, 13 W. c. 6. commonly called the 
oath of abjuration, required to be taken by all perfons in any 
office, truft, or employment, -recognizing his majefty’s 

right to the crown, under the aĉ of fettlement, engaging 
to fupport him, promifing to difclofe all confpiracies againit 
him, and exprefsly renouncing any claim of the defcendants 
of the late Pretender. 


PRIMER FINE, or pre fine, is a fum due to the king, 
on fuing out a precipe or writ of covenant, in order to the 
levying a fine; beag a noble for every five marks of land 
fued for; that is, one tenth of the annual value. Itis called 
the primer, or firft fine, becaufe there is another fine due 
afterwards, in the courfe of the proceedings, called a po/f- 
jine. 2 Black. 350. 


PRIMER SEISIN, prima feifina, the firft feifin or pof- 
feffion. It wasa branch of the king’s prerogative, whereby 
he had the firft pofieflion, or profits for a year, of all lands 
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andtenemetits holden of him in capite, wheteof his tenant 
died feifed in fee, his heir being then of full age; if the heir 
was under age, the king took the profits until the heir came 
of age. 


PRINCIPAL AND ACCESSARY: Principal is the 
perfon who commits the offence ; acceffary is he who is not 
the chief ator, but is fome way concerned therein, either 
before or after the felony committed. A man may be prin- 
cipal in two degrees; a principal in the firft degree, is he 
that is the actor, or abfolute perpetrator of the crime: and 
a principal in the fecond degree, is he who is prefent, aiding 
and abetting the fact to be done: which prefence need not 
always be an actual immediate ftanding by, within fight or 
hearing of the fa&t : but there may be alfo a conftruétive pre- 
fence; as when one commits a robbery or murder, and 
another keeps watch or guard at fome convenient diftance ; 
or where one man adminifters poifon, which had been 
prepared by another, though not actually prefent when it 
was taken. 


PRIORITY, is an antiquity of tenure, in comparifon of 
another lefs ancient, which latter is.termed poferiority. A 
tenant may hold by priority of one lord, and by pofteriority 
of another. Old Nat. Brev. 94. 

A prior fuit depending, may be pleaded in abatement of a 
fubfequent ation or profecution. 

A prior mortgage ought to be firft paid off. But there is 
no priority of time in judgments ; but the judgment firft ex- 
ecuted fhall be firft paid. 

If two informations be exhibited on the very fame day, it 
feems that they mutually abate each other. 2 Haw. 275. 

Debts ought to be paid by an executor or adminutra- 
tor, according to their priority ; as debts due to the 
king, on record or fpecialty before judgments, ftatutes, or 
recognizances ; next to thefe, debts due on fpecial contract 5 
as for rent, or upon bonds, covenants, and the like, under 
feal; and laftly, debts on fimple contraéts; as upon notes 
unfealed, and verbal promifes. 2 Black. 511. 


PRIORY, isa fociety of religious perfons, where the 
head is termed a prior or priorefs; of which, in this kings 
dom, there were two forts: r. Where the prior was chief 
governor, as fully as an abbot within his abbey; of which 
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kind were all the cathedral priors, and moft of the order of 
St. Auftin. 2. Where the priory was a cell, fubordinate to 
fome greater abbey, and the prior was placed and difplaced at 
the pleafure of the abbot. 

Alien priory, was a cell to fome foreign monaftery ; for 
when manors or tithes were given, as was frequently done, 
to foreign monafteries, the monks built convenient houfes 
here for the reception of a fmall convent, and then fent over 
fuch a number as they thought proper, conftituting priors 
over them. In the wars between England and France, thefe 
eftates were generally feized by the Englifh, and were re- 
ftored again upon a peace. 


PRISAGE, was a cuftom due to the king, of the wines 
brought in by the merchants of England, of every fhip 
having twenty tons or more. It was called prifage, becaufe 
it was a ¢aking or purveyance for wine to the king’s ufe; it 
was alfo called butlerage, becaufe the king’s chief butler re- 
ceived it. 4 Inf. 30. 


PRISON. See Gaor. 


PRISON BREAKING, at the common law, was felony, 
for whatever caufe the party was imprifoned. But by the 
ftatute de frangentibus prifonam, 1 Ed. 2. Jt. 2. the feverity 
of the common law is mitigated, which enaéts, that no 
perfon fhall have judgment of life or member for breaking 
prifon, unlefs committed for fome capital offence. So that, 
unlefs the commitment be for treafon or felony, the break- 
ing of prifon is not felony, but is otherwife punifhable, 
as a mifdemeanor only, by fine and imprifonment. 4 Black. 
130. 

iar place whatever, wherein a perfon under a lawful 
arreft, for a fuppofed crime, is reftrained of his liberty, 
whether in the ftocks, or ftreet, or in the common gaol, or 
the houfe of a conftable, or a private perfon, is a prifon in 
this refpect, for a prifon is nothing elfe but a reftraint of 
liberty ; and therefore this extends as well to a prifon in law, 
as to aprifonindeed. 2 Inf. 589. 


PRIVILEGE, is defined to be a private or particular law, 
whereby a private perfon or corporation is exempted from the 
rigour of the common law; or it is fome benefit or advantage 
granted or allowedto any perfons contrary to the courfe of law 3 
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and is fornetimes ufed for a place that hath a fpecial immunity. 
A privilege is therefore perfonal or real; perfonal, as of 
members of parliament arid of convocation, and their menial 
fervants, not to be arrefted in the time of parliament or con- 
vocation, nor for certain days before or after; fo alfo of 
peers, ambaffadors, and their fervants: real, is that which 
is granted to a place; as to the king’s palaces, the courts 
at Wefiminfler, and the univerfities, that their members 
and officers muft be fued within their precinéts and courts, 
and not elfewhete. 

Formerly, one of the greateft obftructions to public juf- 
tice, was the multitude of pretended privileged places, where 
indigent petfons aflembled together, to fhelter themfelves 
from juftice, (efpecially in London and Southwark, ) under 
the pretext of their having been ancient palaces of the crown, 
or the like ; all of which fan@tuaries are now demolifhed by 
feveral acts of parliament. 4 Black. 129. 


PRIVY. Privies are fuch as are partakers, or had any 
intereft in any action or thing, or any relation to another. 
Thefe are either privies in eftate, as donor and donee, lefor 
and leflee; or privies in blood, as heir to the anceftor ; 
privies in reprefentation, a8 executors to teftators, adminif 
trators to inteftates; and privies in tenure, as lord and 
tenant. Wood. b. 2. è. 3. : 

Privies in eftate or blood, are bound or barred prefently 
for ever by a finc, if they claim the fame title that their ana 
ceftors had, that levied the fine, notwithftanding their being 
under the impediments of infancy, covertute, infanity, or 
the like. Id. * 


PROBATE of wills, was originally of temporal cogni- 
zance ; afterwards, the jurifdićtion thereof belonged to the 
county court, where the bifhop and fheriff jointly fat as 
judges, in matters both temporal and fpiritual ; and finally, 
after the feparation of the ecclefiaftical courts from the tem- 
poral, the jurifdiGtion of wills generally followed the courts 
ecclefiaftical ; yet to this day, lords of manors, and others, 
have the probate of teftaments within their liberties, by 
{pecial privilege. 

Generally, the will is to be proved before the bithop of 
the diocefe where the teftator inhabited, or before his oflicer 


{pecially appointed; but in cafe the teftator had goods in 
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fome other diocefe than that wherein he died, to the valu¢ 
of çl. or upwards, (which are commonly called bona notabi« 
lia, ) the teftament muft be proved in the prerogative court of 
the archbifhop of the province. 

' A will of lands is not fubject to the ecclefiaftical jurifdic- 
tion. But where a will concerns both lands and goods, the 
probate thereof ought to be intire in the fpiritual court, and 
not of parcels; but the probate of the will for the lands, will 
not prejudice the heir at law, for it fhall not be evidence at 
the common law, nor fhall the examination of the witneffes, 
in the fpiritual court, be given in evidence at the common 
law. 

But a will of goods is not of any effet, until probate is 
made thereof; nor cai an executor or other perfon give a 
will in evidence concerning perfonal eftate, without produ- 
cing the probate; for it is no will until it hath received a 
fanétion by the fpiritual judge, for he is to determine whe- 
ther it be a will or no. 

_ Where there are more executors than one, and fome of 
them do refufe, and others of them prove the will, they who 
refufe may afterwards come in and have probate in like 
manner as the other. If they all refufe, adminiftration fhall 
be granted to whom the ordinary thinks fit, with the will 
annexed to fuch adminiftration. 

The manner of proving teftaments is of two-forts; the. 
one is called the vulgar, or common form ; the other is termed 
the /lemn form, or form of law.. The common form is 
moft commonly upon the executor’s own oath, that he be- 
lieves the writing exhibited to be the true laft will and tef- 
tament of the deceafed; the folemn form is by witnefles 
frf calling in all perfons having intereft, in cafe the will 
fhall not be proved to be a good will. 

After the will is approved of by the judge, the original is 
depofited in the regiftry of the ordinary ; and a copy thereof, 
in parchment, is made out under the feal of the ordinary, 
and delivered to the executor, together with a certificate of 
its having been proved before him: all which together is 
ufually fiyled the probate. ’ 


PROCEDENDO, is a writ which lieth where a caufe 
hath been called up from an inferior to a fuperior court, and 
fuch fuperior court finds the fuggeftion for removing it to be ` 
infufācient; in which cafe, the fuperior court, by this writ, 

remits 


PRO 245 


yemits the caufe to the court from whence it came, com- 
manding the faid inferior court to proceed to the final hearing 
and determining the fame. 


PROCESS, is that which proceedeth or goeth out upon 
former matter, either original or judicial; and this is in 
caufes either civil or criminal. Lamb. 519. 

Procefs in civil caufes, is called original procefs, when it - 
is founded upon the original writ 5 and alfo to diftinguifh it 
from me/ne or intermediate procefs, which iffues pending the 
fuit, upon fome collateral interlocutory matter; as to fummon 
juries, witnefles, and the like. AZefne procefs, is alfo fome- 
times put in contradiftinétion to final procefs, or procefs of 
execution; and then it fignifies all fuch procefs as inter- 
venes between the beginning and end of a fuit. 3 Black, 
279- 

In criminal cafes, upon an indictment for a mifdemeanor 
not being felony, or a greater offence, the fitft procefs is a 
venire, or fammons; and if, by the return thereof, it appears 
that the party hath lands in the county whereby he may be 
diftrained, then a diffre/s infinite thall be awarded, from time 
to time, until he {hall appear; and by virtue thereof, he fhall 
forfeit, on every default, fo much as the theriff hall return upon 
him in iffues. But if it be returned upon the venire that he 
hath no lands, a writ of capias {hall ifiue, to tae his body 5 
and if he cannot be taken on the firft capias, then a fecond 
anda third fhal] ifue, called an alias and a pluries capias ; and 
laft of all, an exigent, in order to outlawry. But’on an in- 
di€tment for treafon or felony, a capias is the firft procels. 
4 Black. 319. 

Where the inhabitants of a parifh are indicted or prefent- 
ed, the procefs is firft a venire, and then a difringas. Crown 
Cire. 21. 


PROCHEIN AMY, propinquior amicus, is he that appears 
in court for an infant, who fues any action, and aids the in- 
fant in purfuit thereof. 


PROCLAMATION. From the king being the fountain 
of juftice, hath been deduced the prerogative of iffuing pro- 
clamations, which is vefted in the king alone. ‘Thefe pro- 
clamations have then a binding force, when (as Sir Edward 
Coke obferves) they are grounded upon, and inforce the law 


of the. realm. For though the making of laws is intirely 
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the work of a diftin& part (the legiflative branch) of the fo- 


vereign power, yet the manner, time, and circumftances of 
putting thofe laws in execution, muft frequently be left to 
the difcretion of the executive magiftrate. ‘And therefore 
his conftitutions or ediéts concerning thefe points, which we 
call proclamations, are binding upon the fubject, where 
they do not either contradiét the old laws, or tend to abolifh 
new ones; but only inforce the execution of fuch laws as are 
already in being, in fuch manner as the king fhall judge ne- 
ceflary. 1 Black. 270. 

Thus the eftablifhed law is, that the king may prohibit 
any of his fubjeéts. from leaving the realm; a proclamation 
therefore forbidding this in general for three weeks, by 
laying an embargo upon all fhipping in time of war, will be 
equally binding as an act of parliament, becaufe founded 
upon a prior law. But a proclamation to lay an embargo 
in time of peace, upon all veffels laden with wheat, (though 
in the time of a public fcarcity,) being contrary to law, 
the advifers of fuch proclamation, and all perfons acting under 
it, found it neceflary to be indemnified by a fpecial a&t of 
parliament, 7 G. 3. & 7- 

A proclamation for difarming papifts is alfo binding, 
being only in execution of what the legiflature hath firft or- 
dained : but a proclamation for allowing arms to papifts, or 
for difarming any proteftant fubjeéts, will not bind ; be- 
caufe the firt would be to affume a difpenfing power, the 
latter a legiflative one ; to the vefting of either of which in 
any fingle perfon, the laws of England aye abfolute ftrangers, — 
1 Black. 271. 

When any fine of land is paffed, proclamation is fo- 
lemnly made thereof, in the court of common pleas, where 
levied, after ingrofling it; and tranfcripts alfo are fent to the 
judges of aflize, and juftices of the peace of the county 
where the lands lie, to be openly proclaimed there. 

On a fuit commenced in chancery, if the defendant doth 
not appear, an attachment is iffued againft him; and if the 
fheriff returns that he is not to be found, then an attach- 
ment with proclamations iffues, dire€ting the fheriff to caufe 
public proclamations to be made throughout the county, to 
fummon the defendant, upon his allegiance, perfonally to 
appear and anfwer. If he ftill ftands out in contempt, 
a commiffion of rebellion is awarded againft him, for not 
obeying the proclamations according to his allegiance. 
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When a defendant abfconds, and cannot be found, there 
{hall ifue a writ, commanding the fheriff to proclaim him in 
five county courts fucceflively ; and if he then does not ap- 
pear, he fhall, by the judgment of the coroners of the coun- 
ty, be outlawed. 3 Black. 283. 

The legitimation of money, and giving to it its denomina- 
tive value, is one fpecial part of the king’s prerogative. 
Alfo, by his proclamation, he may legitimate foreign coin, 
and make it current money of this kingdom. 1 Inf. 207. 

The king, by proclamation, (with the advice of his privy 
council,) may call or diffolve parliaments. 4 Inf. 4. 

On the riot act, 1 G. c. 5. if, after proclamation, any 
twelve or more of the rioters {hall be found together, they 
fhall be guilty of felony without benefit of clergy. And if 
any perfon fhall oppofe the reading of the proclamation, he 
fhall be in like manner guilty. 


PROCTOR, procurator, is one who is appointed {to re- 
prefent in judgment the party who impowers him, by 
writing under his hand called a proxy. | They are chiefly in 
ufe in the courts of the civil or ecclefiaftical law. 

Profiors of the clergy, are thofe who are chofen and ap- 
pointed to appear for cathedral or collegiate churches, as 
alfo for the common clergy of every diocefe, to be their re- 
prefentatives in convocation. i 


PROCURATIONS, procurationes, are certain fums of mo- 
ney paid yearly by the inferior clergy, to the bifhop or arch- 
deacon, for the charges of vifitation. The procurations 
were anciently made, by procuring victuals, and other provi- 
fions in fpecie; but the demands of thefe in kind, being 
thought to be exorbitant, and divers complaints being made 
thereof to the provincial councils, and to the popes, it be- 
came at laft univerfally fettled, to pay a fixed fum in money, 
inftead of a procuration in meat, drink, provender, and 
other accommodation. Thefe being merely an ecclefiattical 
duty, are only fuable in the fpiritual court; and may be 
levied by fequeftration, or other ecclefiaftical procefs. 
Gibf. 1546. 


PROCURATOR, is one who hath a charge committed 
to him by any perfon ; in which general fignification it hath 
been applied to a vicar or lieutenant, who acts inftead of 
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another; and we read of procurator regni, and procurator 
reipublice, which is a public magiftrate : alfo proxies of lorda 
in parliament, are, in our law books, called procuratores. 
The bifhops are fometimes termed procuratores ecclefarum ; 
and the advocates of religious houfes, who were to folicit _ 
the intereft, and plead the caufes of the focieties, were de- 
nominated procuratores monaflerii. And from this word pro= 
ceeds the common word proctor, 


PROCURATORIUM, was the proxy or inftrument by 
which any perfon or community did conftitute or delegate 
their proctor or proctors, to reprefent them in any judicial 
court or caufe. 


PROFANENESS. All blafphemies againft God, as de- 
nying his being or providence; and all contumelious re- 
proaches of Jefus Chrift; all profane fcofling at the holy 
{eripture, or expofing any part thereof to contempt or ridi- 
cule; and all open lewdnefs, grofsly fcandalous; are pu~ 
nifhable (not only by the fpiritual court, but alfo) by the 
temporal courts, by fine and imprifonment; and alfo fuch 
corporal punifhment as to the court in difcretion fhalt 
feem meet, according to the heinoufnefs of the crime. 
3 Haw. 7. 

By the 3 Ja, c. 21. if any perfon fhall, in any ftage 
play, interlude, fhow, May-game, or pageant, jeftingly or 
proianely {peak or ufe the holy name of God, or of Chrift 
Jefus, or of the Holy Ghoft, or of the Trinity, he hall 
forfeit tol. he 

And by the 9 & 10 W.'c. 32. if any perfon, educated 
in the chriftian religion, or profefling the fame, fhall, by 
‘writing, printing, or advifed fpeaking, deny any one of the 
perfons in the Holy Trinity to be God; or maintain that 
there. are more gods than one; he fhall, for the firt of- 
fence, be difabled to hold any office; for the fecond, he 
{fhaill moreover be difabled to profecute any action, or to be 
guardian, executor, adminiftrator, or legatee, and fhall be 
imprifoned for three years. 


PROFERT IN CURIA, is where the plaintiff in an 
aétion declares on a deed, or the defendant pleads a deed, 
he muft do it with producing the fame in court, to the end 
that the other party may, at his own charges, have a copy of 
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it; and until then he is not obliged to anfwer it. 2 Lill. 
Abr, 382. But by ftatute 4 & 5 An. c. 16. no advan- 
tage or exception fhall be taken for want of a profert in 
curia ; but the court fhall give judgment according to the 
very right of the caufe, without regarding any fuch omiflion 
and defeét, except the fame be {pecially and particularly fer 
down and fhewn for caufe of demurrer. 


PROFESSION, is ufed particularly for the entering into 
any religious order; by which the monk offered himfelf to 
God by a vow of three things; obedience, chattity, and 
poverty, which he promifed conftantly to obferve: and this 
was called /anéte religionis profeffio, and the monk a religious 
profefed. And this entering into religion, whereby a man is 
fhut up from all the common offices of life, is by our law 
termed a civil death. Ps 

2 Sere 

PROHIBITION, is a writ properly iffuing only“out of 
the court of king’s bench, being the king’s prerogative writ 3 
but, for the furtherance of juftice, it may now alfo be had 
in fome cafes out of the court of chancery, common pleas, 
or exchequer, directed to the judge and parties of a fuit in 
an inferior court, commanding them to ceafe from the profe- 
cution thereof, upon a fuggeftion that either the canfe 
originally, or fome collateral matter arifing therein, doth not 
belong to that jurifdiction, but to the cognizance of fome 
other court. 3 Black. 112. í 

This writ may iffue either to inferior courts of common 
law, as to the courts of the counties palatine, or principality 
of Wales, if they hold plea of land or other matters not 
lying within their refpetive franchifes ; to the county court, 
or court baron, when they attempt to hold plea of any 
matter of the value of 4os.; to the court of chivalry, or of 
the admiralty, if they hold plea of a contra& made or to be 
executed within this kingdom ; or to the ecclefiaftical court, 
if they attempt to try the validity of a cuftom, or if in 
handling of matters within their cognizance, they tranferefs 
the bounds prefcribed to them by the laws of England ; 
as where they require two witnedfles to prove the payment of 
a legacy, or the like. Jd. 

For the obtaining of a prohibition, the party aggrieved in 
the court below applies to the fuperior court, fetting forth 
in a fuggeftion upon record the nature and caufe of his com- 
plaint. And fometimes affidavit is neceflary to be made of 
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the truth of the fuggeftion; the diftin@tion in which cafe, is 
this: where the matter fuggefted appears upon the face of 
the libel or other proceedings, the court never requires an 
affidavit; but if it doth not appear upon the face of the pro- 
ceedings, the court will require affidavit of the truth of the 
fuggeftion. Bur. Mansf. 2036. 

Upon the court being fatisfied that the matter alleged 
by the fuggeftion is fufficient, the writ of prohibition im- 
mediately iffues; commanding the judge not to hold, and 
the party not to profecute the plea. And if either the 
judge or party fhall proceed after fuch prohibition, an attach- 
ment may be had againft them for the contempt by the 
court that awarded it, and an aétion will lie againft them to 
repair the party in damages. 3 Black. 113. 

But fometimes the point may be too nice and doubtful to 
be decided merely upon a motion; and then, for the more 
folemn determination of the queftion, the party applying 
for the prohibition is dire€ted by the court to declare in 
prohibition ; that is, to profecute an action, by filing a 
declaration againft the other, upon a fuppofition, or fition, 
that he hath proceeded in the fuit below, notwithftanding 
the writ of prohibition. And if upon demurrer and argu- 
ment, the court fhall finally be of opinion, that the matter 
fuggefted is a good and {ufficient ground of prohibition in 
point of law, then judgment, with nominal damages, fhall 
be given for the party complaining; and the defendant, and 
alfo the inferior court, fhall be prohibited from proceeding 
any farther. On the other hand, if the fuperior court fhall 
think it no competent ground for reftraining the inferior 
jurifdi€tion, then judgment hall be given againft him who 
applied for the prohibition in the court above, and a writ of 
confultation fhall be awarded; fo called, becaufe upon deli- 
beration and confultation had, the judges find the prohibi- 
tion to be ill founded, and therefore by this writ they 
return the caufe to its original jurifdi&tion, to be there deter- 
mined in the inferior court. Id. 


PROHIBITION TO STAY WASTE, (prohibitio de 
vafto,) is a writ judicial direéted to the tenant, prohibiting 
him from making wafte upon the land in controverfy, dur- 
ing the fuit. So alfo à prohibition fhall be granted to any 
perfon who commits wafte in the houfes of the incumbent of 
a fpiritual living, or that cuts down any trees on the glebe, 


or doth any other waite. 
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PROMISE, is where perfons bind themfelves by words to 
do or perform fuch a thing as is agreed on: it is in the 
nature of a verbal covenant, and wants nothing but the 
folemnity of writing and fealing to make it abfolutely the 
fame. Yet for the breach of it, the remedy is different ; 
for inftead of an aétion of covenant, there lies only an 
action upon the cafe, the damages whereof are to be efti- 
mated and determined by the jury. As if a builder pro- 
mifes or undertakes to another, that he will build and cover 
his houfe within a time limited, and fails to do it, an a€tion 
upon the cafe lies againft the builder for this breach of his 
promife, and the plaintiff fhall recover a pecuniary fatisfac- 
tion for the injury fuftained by fuch delay. So in the cafe 
of a debt by fimple contrat, if the debtor promifes to pay it 
and doth not, this breach of promife intitles the creditor 
to his ation on the cafe, inftead of being driven to an 
action of debt. Some agreements indeed, though never fo 
exprefsly made, are deemed of fo important a nature, that 
they ought not to reft in verbal promife only; and therefore, 
by the 29 C. 2. c. 3. commonly called the ftatute of frauds 
and perjuries, it is enacted, that in the five following cafes, 
‘no verbal promife fhall be fufficient to ground an aétion 
upon, but at the leaft fome note or memorandum of it fhall be 
made in writing, and figned by the party to be charged 
therewith: 1. Where an executor or adminiftrator promifes 
to anfwer damages out of his own eftate. 2. Where a man 
undertakes to anfwer for the debt, default, or mifcarriage of 
another. 3. Where any agreement is made upon confider- 
ation of marriage. 4. Where any contraét or fale is made 
of lands, tenements, or hereditaments, or any intereft there- 
in. 5. Where there is any agreement that is not to be 
performed within a year from the making thereof. In 
all thefe cafes, a mere verbal promife is yoid. 3 Black. 


157. 


PROMISSORY NOTE, or zote of hand. See BILL oF 
EXCHANGE. 


PROPERTY, is the higheft. right a man can have to 
any thing, being ufed for that right which one hath to lands 
or tenements, goods or chattels, which no ways depend on 
another. For preferving property the law hath three rules: 
z. No man is to deprive another of his property, or difturb 
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him in enjoying it. 2. Every perfon is bound to take due 
care of his own property, fo as the neglect thereof may not 
injure his neighbour. 3. All perfons muft fo ufe their 
right, that they do not in the manner of doing it damage 
their neighbours’ property. : i 


PROROGUE, fignifies to prolong or to put off to another 
day. Prorogation of the parliament, is the continuance of it 
from one feflion to another; whereas the adjournment 
of it is the continuance of the fame feflion from day to day. 
i Black. 186. 


PROTECTION, in a general fenfe, is taken for that 
benefit and fafety which every fubje& hath by the king's 
laws: every man who is a loyal fubject is in the king’s pro- 
tetion ; and in this.fenfe, to be out of the king’s prote€tion, 
is to be excluded the benefit of the law. In a fpecial | 
fignification, a protection of the king is an act of grace, 
by writ Wued out of chancery ; which lies where a man is to 
pafs over the fea in the king’s fervice: and by this writ, 
when allowed in court, he {hall be quit of all manner of, 
fuits between him and any other perfon until his return, 
2 Lill. Abr. 498. But now thefe protections are feldom 
ufed, and are often oufted by aét of parliament; as where 
it is faid, that in fuch an action, nojefloin, protection, or wager ` 
of law, fhall be allowed, 


PROTEST, protefatio, hath two applications; one by 
way of caution, to call witneffes, (as it were,) or openly 
affirm that he doth either not at all, or but conditionally, 
yield his confent to any act, or unto the proceeding of a 
judge in a court, wherein his jurifdi€tion is doubtful, or 
to anfwer on his oath further than by law he is bound. 
The other is by way of complaint, as to proteft a 
man’s bill of exchange. For which, fee Birt or Ex- 
CHANGE. í 

In the houfe of lords, every peer hath a right, with leave 
of the houfe, when a vote paffes contrary to his fentiments, 
to enter his diffent on the journals of the houfe, with the: 
reafons for fuch diflent; which is ufually ftyled his: 


protef. 
PROTES- 
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. PROTESTANDO, is a word ufed to avoid duplicity in 
pleading: it prevents the party that makes it from being 
concluded by the plea*he is about to make. Every plea 
ought to be fimple, intire, conneéted, and confined to one 
fingle point; it muft never be intangled with a variety of 
difting independent anfwers to the fame matter, which 
muft require as many different replies, and introduce a 
multitude of iffues upon one and the fame difpute. Yet it 
is frequently expedient to plead in fuch a manner as to 
avoid any implied admiflion of a fact which cannot with 
propriety or fafety be pofitively affirmed or denied: and this 
may be done by what is called a proteflation ; whereby the 
party interpofeth an oblique allegation or denial of fome fact, 
protefting (protefando) that fuch a matter doth or doth not 
exift ; and at the fame time avoiding a dire affirmation or 
denial: as if an award be fet forth by the plaintiff, and he 
can aflign a breach in one part of it by the defendant, name- 
ly, the non-payment of a fum of money, and yet is afraid to 
admit the performance of the reft of the award, or to aver 
in general a non-performance of any part of it, lelt fome- 
thing fhould appear to have been performed ; he may fave to 

imifelf any advantage he might hereafter make of the 
general non-performance, by alleging that by proteftation, 
and plead only the non-payment of the money. . 3 Black. 


311. 
` PROTHONOTARY, is a chief officer or clerk of the 


common pleas and king’s bench ; the former hath three, and 
the latter but one ; whofe office is to record all civil actions, 
as the clerk of the crown-office doth criminal caufes in 
that court. Thofe of the common pleas, enter and inroll 
all_ manner of declarations, pleadings, affifes, judg- 
ments, &c, 


PROVINCE. The ecclefiaftical divifion of this kingdom 
is into two provinces; of Canterbury and York. A province 
is the circuit of an archbifhop’s jurifdi€tion, which is 
fubdivided into bithopricks or diocefes. 1 Black. 113. 


PROVINCIAL CONSTITUTIONS, in this kingdom, 
were decrees made in the provincial fynods, held under divers 
‘archbithops of Canterbury, from Stephen Langton, in the reign 
of Hen, 3. to Henry Chichele, in the reign of Hen. 5, which. 
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were alfo adopted by the province of York, in the reign of 
Hen. 6. 


PROVISO, in a deed, is generally taken for a condition, 
on the performance whereof the validity of the deed de- 
pends ; but it differs from it in feveral refpeéts ; for a condi- 
tion is ufually created by the grantor or leffor, but a provifo 
by the grantee or leffee. 2 Nelf. Abr. 21. ; 

A provifo always implies a condition, if there be no words 
fubfequent, which may change it into a covenant. And 
. where a provifo is a condition, it ought to do the office of a 
condition; that is, make the eftate conditional, and fhall 
have reference to the eftate, and be annexed to it, but 
fhall not make it void without entry, as a limitation will. 
Cro. Eliz. 242. 

A leafe was made for years, rendering rent at fuch a day, 
provifo, if the rent be arrear for one month after, the leafe 
to be void. The queftion was, whether this was a condition 
or limitation ; for if it was a condition, then the leafe is not 
determined without entry. Adjudged, that it was a limita- 
tion, though the words were conditional, becaufe it»ap- 
peared by the leafe itfelf, that it was the exprefs agree- 
ment of the parties, that the leafe fhall be void on non- 
payment of the rent, and it fhall be void without entry, 
Mo. 291. si 

Trial by provifo, is where the plaintiff forbears to bring his 
caufe to trial, and the defendant takes a venire facias, di- 
re&ted to the fheriff, with a claufe, ‘ provided, that if 
« the plaintiff taketh out any writ to that purpofe, the 
c fheriff fhall fummon only one jury upon them both.” T. Le 


PROVISOR, heretofore was one noniinated by the pope 
to a benefice, before it became void, in prejudice of the 
right of the true patron, againft which feveral ftatutes were 
made. By 25 Ed. 3. fl. 6. if any refervation or provifion 
be made by the court of Rome, of any dignity or benefice, 
in difturbance of the rightful donors, the king fhall prefent 
for that time, if the patrons themfelves fhall not exercife 
their right. And if the perfons lawfully prefented, fhall be 
difturbed by fuch provifors, then the faid provifors fhall be 
attached by their bodies, and imprifoned till they make fine 
to the king, and fatisfaCtion to the party grieved. And by 
27 Ed. 3. c- 1. commonly called the ftatute of provifors, 

they 
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they fhall be put out of the king’s protection, their lands 
and goods forfeited to the king, and their bodies imprifoned 
at the king’s will. 


PROVOST MARSHAL, isan officer of the navy, who 
hath the charge of prifoners taken at fea, and is fometimes 
ufed for like purpofes at land, cr to feife or arreft any 
within the jurifdiCtion of his office. 13 C. 2. c. 9. Cowell. 


PROXIES, are perfons appointed inftead of others to re- 
prefent them. 


PUBERTY, is the ripenefs of age, at which perfons may 
confent to marry; which, by our law, is in women at the 
age of twelve, and meni at fourteen. 


PUBLIC WORSHIP: Every perfon above the age of fix- 
teen years, having no lawful or reafonable excufe, who fhall 
abfent himfelf from church, chapel, or place of public wor- 
fhip, on Sundays, thall forfeit 12d. for every offence, and alfo 
20/,a.month. 1 &/. ¢. 2. 23 El. «1.29 El. c. 6. 

And if any perfon fhall difturb a preacher in his fermon, 
by word or deed, he fhall be committed to gaol by two juf- 
tices of the peace, for three months, and further to the next 
feflions. 1 Mary, Sef: 2. c. 3. 

And if any perfon fhall willingly, and of purpofe, come 
into any church, chapel, or other congregation, permitted 
by law, and difturb the fame, or mifufe any preacher or 
teacher, he fhall, on conviction at the feflions, forfeit 20/. 


1W. c. 18. 
PUISNE, Fr. younger, or born after, 


PUNISHMENT, is the penalty of tranfgrefling the law; 
and as debts are difcharged to private perfons by payment, 
fo obligations to the public, for difturbing fociety, are dif- 
charged when the offender undergoes the punifhment inflic- 
ed for his offence. 


PUR AUTER VIE. An eftate pur auter vie, is where a 
leafe is made of lands or tenements to a man, to hold forthe 
life of another perfon. Formerly, where the tenant had the 
eftate granted to himfelf only (without mentioning his heirs) 
during the life of another perfon, and died during the life of 
that 
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that other perfon ; in this cafe, he that could firft enter upon 
the land, might lawfully retain the poflefion, during the lifé 
of fuch other perfon, by right of occupancy; but if the 
eftate had been granted to a man and his Aeirs, there the heir 
might, and ftill may, enter and hold poffeffion, and is called 
in law, a /pecial occupant, as having a fpecial exclufive right, 
by the terms of the original grant, to enter upon and occupy 
this eftate during the life of him by whofe life it was holdens 
2 Black. 259. 

By the 29 C. 2. & 3. an efate pur auter vie fhall be de- 
vifeable by will; and if no devife be made thereof, the fame 
{hall be chargeable in the hands of the heir, if it fhall come 
to him by reafon of a /pecial occupancy, as affets by defcent, as 
in cafe of lands in fee fimple : if there be no fpecial occu- 
pant, it fhall go to the executors or adminiftrators of the 
party that had the eftate thereof by grant, and fhall be afiets 
in their hands for payment of debts. And by 14 G. 2. c. 20: 
the furplus of fuch eftate pur auter vie, after payment of 
debts, fhall go in a coutfe of diftribution like a perfonal 


eftate. 


PURCHASE, (accarding to Lizt/eton,) is the poffefhon - 
of lands or tenements that a man hath by his deed or agree- 
ment, unto which pofleffion he cometh not by title of defcent 
from any of his anceftors, or of his kindred, but by his own 
deed. Litt. fete 12. 

By purchafe, the lawyers underftand any method of ac= 
quiring an efate otherwife than by defcent: it includes 
every other method of coming to an eftate, but merely by 
inheritance, wherein the title is vefted in a perfon; not by his 
own att or agreement, but by the fimple operation of law. 
I Black. 215. 2 Black. 241- 

Purchafe, indeed, in its vulgar and confined acceptation, 
is applied only to fuch acquifitions of land, as ate obtained 
by way of bargain and fale, for money, or fome other valu- 
able confideration. But this falls fhort of the legal idea of 
purchafe; for if I give land freely to another, he is, in the 
eye of the law, a purchafer, and falls within Litt/eton’s defi- 
nition, for he comes to the eftate by his own agreement, that 
is, he confents to the gift. Jd. 

A man who hath his father’s eftate fettled upon him in 
tail, before he is born, is alfo a purchafer; for he takes _ 
quite another eftate than the law of defcents would have 


given him. Jd. 
Nay, 
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Nay, even if the anceftor devifeth his eftate to his heir at 
o eal with other limitations, or in any other fhape 
than the courfe of defcents would dire&t, fuch heir fhall take 
by purchafe. Id. 

But if a man, feifed in fee, devifeth his whole eftate to 
his heir at law, fo that the heir takes neither a greater nor a 
Jefs eftate by the devife, than he would have done without it, 
he fhaill be adjudged to take by defcent, even though it be 
charged with incumbrances for the benefit of creditors 
and others, who have demands on the eftate of the an- 
ceftor. Jd. 

The difference, in effe&t, between the acquifition of an eftate 
by defcent, and by purchafe, confifts principally in thefe two 
points: 1. That by purchafe, the eftate acquires a new in- 
heritable quality, and is defcendible to the owner’s blood in 
general, and not the blood only of fome particular anceftor : 
for when a man takes an eftate by purchafe, he takes it not 
as a fee paternal or maternal, which would defcend only to 
the heirs by the father’s or mother’s fide ; but he takes it as an 
ancient fee, or a fee of indefinite antiquity, whereby it be- 
comes inheritable to his heirs general, firft of the paternal, 
and then of the maternal line. 2. An eftate taken b 

urchafe, will not make the heir anfwerable for the a&ts of 
Rig anceftor, as an eftate by defcent will; for if the ancef- 
tor, by any deed, obligation, covenant, or the like, bindeth 
himfelf and his heirs, and dieth, this deed, obligation, or 
covenant, fhall be binding upon the heir, fo far forth only 
as he had any eftate of inheritance vefted in him (or in fome 
other in truft for him) by defcent from that anceftor, fuf- 
ficient to anfwer the charge, whether he remains in pof- 
fefon, or hath aliened it before action brought; which /uf 
' ficient eftate is in law called afféts, from the French word 
afez, enough. Therefore, if a man covenants for himfelf 
and his heirs, to keep my houfe in repair, I can then, and 
then only, compel his heir to perform this covenant, when 
he hath an eftate fufficient for this purpofe, or aféts by 
defcent from the covenantor ; for though the covenant de- 
fcends to the heir, whether he inherits any eftate or no, it 
hes dormant, and is not compulfory, until he hath affets by 
defcent.. 2 Black. 243- 

‘Where there is a purchafor for valuable confideration, 
without notice of a mortgage, the mortgagee cannot tack a 
bond to his mortgage, and can only be fatisfied for his bond 
out of the general aflets of the mortgagor ; becaufe in this 
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cafe, the eftate, being not affets by defcent, will not be lie 
able to the bond debt.. 3 Atk. 659. 


PURGATION, is the purging or clearing a man’s felf of 
a crime, of which he is publicly fufpeQled or accufed ; and 
anciently, was much in ufe in this kingdom, both with 
refpect to civil and ecclefiaftical offences. With refpect 
to civil offences, it was of two forts, either fire ordeal, or 
water ordeal; the former being confined to perfons of higher 
rank, the latter to the common people. Fire ordeal was per- 
formed either by taking up in the hand, unhurt, a piece of 
red-hot iron, of one, two, or three pounds weight, or elfe 
by walking barefoot and blindfold, over nine red-hot plough- 
fhares, laid lengthwife at unequal diftances; and if the party 
efcaped being hurt, he was adjudged innocent 5 but if it hap- 
pened otherwife, he was condemned as guilty. 4 Black. 


2: 

‘Water ordeal was performed, either by plunging the bare 
arm up to the elbow in boiling water, and efcaping unhurt 
thereby, or by cafting the perfon fufpedted into a river or 
pond of cold water, and if he floated therein, without any 
aétion of fwimming, it was deemed an evidence of his guilt 5 
but if he funk, he was acquitted. Jd. 

The ecclefiaftical purgation was, when a man or woman 
lay under a common fufpicion, or public fame of inconti- 
nence or other vice; if he denied that he was guilty, he had 
a purgation appointed; which was, that he himfelf fhould 
{wear that he was innocent, and fhould bring a certain 
number of compurgators, who fhould fwear that they be- 
lieved what he fwore was true. But this was abolifhed by 
the ftatute 13 C: 2. c. 12. which enacts, that no perfon, 
fhall be compelled to confefs, or accufe, or purge himfelf of 
any criminal matter, whereby he may be liable to cenfure or 
punifhment. 


PURLIEU, comes from the French pur, clear, intire, 
and exempt; and /ew, a place: that is, a place intire, clear, 
or exempt from the foreft; and fignifies thofe grounds which 
Henry the fecond, Richard the firft, or king John, added to 
their ancient forefts, over other men’s grounds, and were 
difafforefted by the ftatute of charta de forefia. 4 Infl. 303. 

But neverthelefs the purlicu, as to fome purpofes, is 
foreft ftill, and is difafforefted as to the particular owners of 
the land, and for their benefit, and not generally to give 

liberty 
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liberty to any man to hunt the wild beafts, and fpoil the vert: 
And if thote beafts do efcape out of the foreft into the 
purlieu, the king hath a property in them ftill againft any 
man, but again{ft the owners of the woods and lands in 
which they are; and fuch owners have a fpecial property in 
them ratione loci, but yet fo that they hunt them fairly, and 
not foreftall them in their return towards the foreft. Manw; 
366: i 


PURPARTY, Fr: pour part, (pro parte, ) is that part or 
fhare of an eftate, firft held in common by parceners, which 
is by partition allotted to any of them. ‘To make purparty, is 
to divide and fever the lands which fall to parceners, which ` 
till partition they held jointly and undivided; 


PURPRESTURE, (from the French pourpris; hence alfo 
purprifum, an inclofure,) is where an houfe is ere€ted, or an 
inclofure made, upon any part of the king’s demefne lands 
of his crown, or of an highway, or common ftreet, ot 
public water, or fuch like public things ; whereby a perfon 
endeavours to make that private to himfelf, which ought to 
be public: and for this an indi€tment lies at the common 
Jaw, in the nature of a common nufance. 1 Inf. 277: 


2 Inf. 38. 


PURVEYANCE, provifio, was a right enjoyed by the 
crown of buying up provifions and other neceflaries by the 
king’s purveyors, for the ufe of the royal houfehold, at att 
appraifed valuation, in preference to all others, and even 
without confent of the owner; and alfo of forcibly im+ 
prefling the carriages and horfes of the fubjeét, to do the 
King’s bufinefs on the public roads, in the conveyance of 
timber, baggage, and the like, upon paying to the pro- 
prietor a fettled price. 'Thefe purveyors, in procefs of time, 
greatly abufed their authority, and became a great oppreffion 
to the fubject, fo that at lait the crown was prevailed upon 
to give up this branch of the prerogative, by the ftatute 
12 C. 2. c. 24. and the parliament in recompence fettled 
on the king and his fucceffors part of the hereditary excife 
on ale and beer. 1 Black. 287. 


PUTURE, Sir Edward Coke explains, as fignifying 
poture, or drinking. It was a demand made by the officers 
of the foreft, within the circuit of their perambulation, of 

: $2 all 


260 ns ee 


all kinds of victuals for themfelves, their fervants, horfes, 
and dogs. Others, who call it pulture, explain it as fig- 
nifying a demand in general; and derive it from the monks, 
who, before they were admitted, pu//abant, that’ is knocked 
at the gates for feveral days together. : 





QUA 
a yUAKERS, were originally fo called from their quaking 
“and trembling in their extafies of devotion. They are, 
together with the other diffenters, intitled to the benefits of 
the aét of toleration. ‘They are alfo, by a& of parliament, 
difpenfed with from the formality of taking an oath, their 
folemn affirmation being allowed inftead of it: but they fhall 
not be admitted to give evidence in a criminal cafe, unlefs 
they be fworn. Their tithes, both great and fmall, may be 
recovered before: justices of the peace, to any amount not 
exceeding Io/. í 


. QUANTUM MERUIT, (thatis,.as muchas he has defertv- 
ed,) is an action on the cafe,. grounded upon the promife of 
another, to pay him for doing any thing fo muchas he fhould 
deferve or merit. Ifa man retains any perfon to do work, or 
other thing for him, asa taylor to make a garment, a carrier 
to carry goods, or the like, without any certain agreement, 
in fuch cafe, the law implies, that he fhall pay for the fame 
as much as they are worth, and fhall be reafonably demanded, 
for which this aétion may be brought; wherein he is at li- 
berty to fuggeft, that the defendant promifed to pay him fo 
much as he reafonably deferved, and then to aver, that his 
trouble was worth fuch a particular fum, which the defend- 
ant has omitted to pay. But this valuation of his trouble is 
fubmitted to the determination of the jury, who will affefs 


fuch a fum in damages as they think he ‘really merited. 
3 Black. 161. 


QU ANTUM VALEBAT, is where one takes up goods 
or wares of a tradefman, without exprefsly agreeing for the 
‘price. In this cafe, the law concludes, that both partiesdid 
intentionally agree, that the real value of the goods fhould 
be paid ; and an ation on the cafe may be brought accord- 
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ingly, if the vendee refufes to pay that value. So it is, 
where the law obliges one to furnifh another with goods 
or provifions; as an innkeeper his guefts, and the like. 
3 Black. 161, ; 


QUARE CLAUSUM FREGIT. Before the ftatute: 
19 H. 7. c. Q. giving ‘the procefs of capias in all a&tions on 
“the cafe, a practicé- had been introduced of commencing the 
fuit by bringing an‘original writ of tre{pafs quare claufum 
jregit, for breaking the. plaintiff’s clofe vi et armis ; which, 
by the old common law, fubje&ted the defendant’s perfon to 
be arrefted by writ of capias +. and then afterwards, by con- 
nivance of the court, the plaintiff might proceed to profecute 
for any other lefs forcible injury. ‘This pra@tice, (through 
cuftom, rather than neceflity, and for faving fome trouble 
and expence in fuing out a fpecial original adapted to the 
particular injury,) ftill continues in almoft all cafes, except 
in actions of debt; though now, by virtue of the ftatutes, a 
capias might be had upon almoft every fpecies of complaint. 
3 Black. 281. 


- QUARE EJECIT INFRA TERMINUM, is a writ that 
lieth for a leflee, where he is caft out of his farm, before his 
term is expired, againft the feoffee of the land, or the leflor that 
ejects him ; and the effe&t of it is, to recover his term again, 
and his damages. But: fince the introduCtion of fictitious. 
oufters, whereby the title may be tried againft any tenant in 
pofieffion, (by what means foever he acquired it,) this action 
is fallen into difufe. 3 Black..207. 


QUARE IMPEDIT, isa writ which lies where one hath 
an advowfon, and the parfon dies, and another prefents a 
clerk, or difturbs the rightful patron to prefent: in which 
cafe, the writ commands the difturber to permit the plaintiff 
to prefent a proper clerk, or otherwife to appear in court, 
and fhew caule (quare impedit ) why he hinders him. T. L. 

Itis moft advifeable to bring the writ againft both the 
bifhop, the pretended patron, and the clerk. For if the 
bifhop be left out, and the fuit be not determined till the fix 
months are paft, the bifhop is intitled to prefent by lapfe, 
inafmuch as he is not party to the fuit. If the patron be left 
out, the writ will abate; for the right of the patron is the 
principal queftion in the caufe. And if the clerk be left out, 
and has received inftitution before the action brought, the 
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true patron by this fuit may recover his right of patronage, 
but not the prefent turn. 3 Black. 247. 

The bifhop and the clerk ufually difclaim all title, fave 
only the one, as ordinary; to admit and inftitute; and the 
other, as prefentee of the patron, who is left to defend his 
own right. Id. 249. 

If the right, on trial, be found for the plaintiff, three 
things are to be inquired after: 1. If the church be full; 
and, if full, then of whofe prefentation: for if it be of the 
defendant's prefentation, then the clerk is removeable by 
writ brought in due time. 2. Of what value the living is; 
in order to affefs the damages, which are dire€ted to be given 
by the ftatute 13 Ed. 1. c. 5. namely, to the amount of one 
year’s value of the living. 3. In cafe of plenarty upon an 
ufurpation, whether fix months have paffed between the 
avoidance, and the time of bringing this action; for if fo, 
this is a fufficient bar to the action. Jd. 


QUARE INCUMBRAVIT, is a writ that lies, where 
two are in plea for the advowfon of a church, and the bifhop 
admits the clerk of one of them within the fix months ; then 
the other fhall have this writ againft the bifhop, that he ap- 
pear and {hew caufe why he hath incumbered the church. ‘And 
if it be found by verdiét, thatthe bifhop hath incumbered the 
church, after a ne admittas delivered to him, and within fix 
months after the avoidance, damages are to be awarded to 
the plaintiff, and the bifhop direéted to difincumber the 
church. 


QUARE NON ADMISIT, is a writ that lies where a 
man hath recovered an advowfon, and fends his clerk to the 
bifhop to be admitted, and the bifhop will not receive him; 
then he fhall have the faid writ againft the bifhop, and 
may recover again{ft him ample fatisfa€tion in damages. 


` QUARENTINE, is a fpace’ of forty days: thus where. 
the law fays, that a widow fhall remain in her hufband’s ca~- 
pital manfion houfe for forty days after his death, during 
which time her dower fhall be affigned, thefe forty days are 
galled the widow’s guarentine. So where perfons coming 
from infected countries, are obliged to wait forty days be- 
fore they are permitted to land; this is called performing 
guarentine. 2 Black. 135. 


Qua rentines 


Quarentine, \ikewife fignifies a quantity of ground con- 
taining forty perches. Leg. Hen. 1. c. 16. 


QUARTER SESSION, is a general court holden by the 
juitices of the peace in every county or other diftri&, having 
liberty to hold feflions, once in every quarter of the year, at - 
certain times limited by ftatute, for the execution of the au, 
thority given them by the commiffion of the peace, and by 
divers acts of parliament. If fuch general court is holden 
at other times than the particular times fo limited, it is 
then called a general feffions ; if for the execution of fome 
particular branch only of their office, it is then a /pecial 
feflions. 

The particular time in every quarter of the year, is as 
follows, viz. in the firft week after the Epiphany, in the firit 
week after the claufe of Haffer, in the firft week after the 
tranflation of St. Thomas the Martyr, and in the firft week 
after the feaft of St. Michael. If any of the faid feaft days 
falleth on a Sunday, the feffions fhall be holden in the week 
following, and not in that fame week. 2 H. 5. f. 1. c 4. 
2 H. Hift. 49. 


QUEEN ANNE’s BOUNTY. See Firsr Fruits. 


- QUE ESTATE, quorum flatum, as much as to fay, whofe 
eftate he hath; which is a plea where a man, intitling ano- 
ther to lands, faith, that he and they whofe effate he hath 
have enjoyed the fame. A man cannot prefcribe in any thing 
by a que efate that lies in grant, and cannot pafs without 
deed or fine ; but in him and his anceflors he may, becaufe he 
comes in by defcent without any conveyance. 1 Inf. 121. 

So in the cafe of an advowfon appendant to a manor, he 
may prefcribe that he and they whofe eftate he hath in the 
manor, have ufed to hold the fame; but if it be an advow- 
fon in grofs, or a diftin& inheritance, and not appendant, 
then he can only prefcribe in him and his anceftors. 2 Black. 
266. 


QUINTO EXACTUS, is one that hath been five times 
proclaimed in the county court, in order to outlawry ; and 
if he doth not then appear, he is by the judgment of the co- 
roners returned outlawed. 
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QUI TAM, is when an information is exhibited againft 
any perfon on a penal ftatute at the fuit of the king and 
the party who is informer, where the penalty for breach of 
the ftatute is to be divided between them ; and fuch procefs 
is called a qui tam, from thofe words in the declaration 
refpeCting the profecutor, when the proceedings were 
in Latin, ‘‘ gui tam pro domino rege quam pro feipfo pro~ 
sc fequitur.” 


QUIT CLAIM, quieta clamatio, is the quitting, releafing, 
or giving up all claim or title. j 


QUIT RENTS, quieti redditus, are fo called becaufe the 
tenant thereby goes quit and free of all other fervices. When 
thefe payments were referved in filver or white money, they 
were anciently called white rents, or blanch farms, redditus 
albi; in contradiftin€&tion to rents referved in work, grain, 
or the like ; which were called redditus nigri, or black maile. 
2 Black. 42. 


QUOD CUM, in indiétments or the like, being only by 
way of recital, (that whereas fuch a one being fo and fo,) and 
not a pofitive charge, is infufficient. 2 Haw. 227. 


QUOD EI DEFORCEAT. Anciently if the owners of 
a particular eftate, as for life, in dower, by the curtefy, or 
in fee tail, were barred of the right of poffeffion by a reco- 
very had againft them, through their default or non-appear- 
ance ina pofleffory action, they were abfolutely without any 
remedy by the common law; as a writ of right doth not lie 
for any, but fuch as claim to be tenants of the fee fimple. 
Therefore, the ftatute of the 13 Ed. 1. c. 4. gives a new 
writ for fuch perfons, after their lands have been fo recovered 
againft them by default, called a quod ei deforceat; which, 
though not firi€tly a writ of right, fo far partakes of the nature 
of one, as that it will reftore the right to him, who has been 
` thus unwarily deforced by his own default. 3 Black. 193. 


QUOD PERMITTAT, is a writ that lies for one that is. 
difletfed of his common of pafture ; fo of a turbary, pifcary, 
fair, market, and the like. The heir of the perfon diffeifed 
may have this writ againft the heir of the diffeifor: foa 
parfon may have a quod permittat againtt a difieifor in the time 
of his predeceflor. ` TGs 
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whomever he fhall pleafe; or, if it be not fuch a franchife 
as may fubfift in the hands of the crown, there is merely 
judgment of oufter, to turn out the party who ufurped 
it. dd, 

The judgment on a writ of quo warranto (being in the na- 
ture of a writ of right) is final and conclufive, even againft 
the crown; which, together with the length of its procefs, pro- 
bably occafioned that difufe into which it is now fallen, and 
introduced a more modern method of profecution, by infor- 
mation filed in the court of king’s bench, by the attorney ge- 
neral, in the nature of a writ of quowarranto, whereinthe procefs 
is fpeedier, and the judgment not quite fo decifive againft the 
crown. ‘This is properly acriminal method of profecution, 
as well to punifh the ufurper by a fine for the ufurpation of 
the franchife, as to ouft him, or feize it for the crown; but 
hath long been applied to the mere purpofes of trying the 
civil right, feizing the franchife, or oufting the wrongful 

-pofleffor; the fine being nominal only. 3 Black. 263. 

This proceeding, by virtue of the ftatute 9 An. c. 20. is 
now applied to the decifion of corporation fuits, : between 
party and party, without any intervention of the prerogative, 
which permits an information in nature of a quo warranto to 
be brought, with leave of the court, at the relation of any 
perfon defiring to profecute the fame, (who is called the 
yelator,) againft any perfon ufurping, intruding into, or un- 
lawfully holding any franchife or office in any city, borough, 
or town corporate; provides for its fpeedy determination, 
and direéts that, if the defendant be convicted, judgment of 
oufter (as well as a fine) may be given againft him, and that 
the relator fhall pay or receive cofts, according to the event 
of the fuit. 3 Black. 264. 





RAC 

hone an engine to extort confeflion from perfons ac- 
cufed, which is in ufe at this day in countries governed 

by the civil law: but the trial of guilt or innocence, by this 
method, is utterly unknown to the laws of England; though 
once, when the dukes of Exeter and Suffolk, and other mi- 
nifters of Hen. 6. had laid a defign to introduce the civil 
law into this kingdom, as the rule of government, for a be- 
ginning 
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mony, and how far forth the is to be believed, muft be left 
to the jury, and is more or lefs credible according to 
the circumftances of faét that concur in that teftimony; 
as if the witnefs be of good fame; if the prefently dif 
covered the offence, and made purfuit after the offender 5 
fhewed circumftances and figns.of the injury, whereof many 
are of that nature, that only women are the’ moft proper 
examiners and infpeftors; if the place wherein the fact 
was done, was remote from inhabitants or paflengers; 
if the offender fled for it; thefe and the like are concur- 
ring evidences to give greater probability to her teftimony, 
when proved by others as well as herfelf. But, cn the other 
fide, if fhe concealed the injury for any confiderable time 
after fhe had opportunity to complain ; if the place where the 
fa& was fuppofed to be committed was near to inhabitants, 
or common recourfe of pafiengers, and fhe made no outcry 
where it is probable fhe might be heard by others; or ifa 
man prove himfclf to be in another place, or in other 
company at the time fhe charges him with the fact; or if 
fhe is wrong in the defcription of the place, or {wears the 
faG to be done in a place where it was impoflible the 
man could have accefs to her at that time; as if the réom 
was locked up, and the key in the cuftody of another . 
perfon; thefe, and the like circumftances, carry a ftrong 
prefumption that her teftimony is falfe or feigned, 1 H. H. 
633- 

be old time rape was felony, for which the offender was 
to fuffer death; afterwards the offence was made lefler, 
and the punifhment changed from death to the lofs of 
thofe members whereby he offended; that is, it was chang- 
ed to caftration, and lofs of his eyes, unlefs the that was 
ravifhed, before judgment, demanded him for her hufband. 
Afterwards, by the flatute 3 Ed. 1. c. 13. it was made a 
trefpafs, fubjeéting the offender to two years imprifonment, 
and a fine at the king’s will. By 13 Hd. 1. ¢.34. it 
was again made felony; and at laft, by 18 Bile e:Fs 
was excluded from the benefit of clergy. 2 Inf. 180. 


RASURE, from rado, to fhave, is where part of the 
writing is feraped or fcratched out, and where a deed is al- 
tered in any material part by the plaintiff himfelf, or by a 
franger without the privity of the obligee, be it either by ra- 
fure; interlineation,. or addition, or by drawing the pen 
through a line, or through the middle of any word material, 

12 this 
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they are’ now moftly laid afide in praétice, upon account 
of the great nicety required in their management, and the 
inconvenient length of their procefs, a much more 
expeditious method of trying titles being fince intro- 
duced by other actions perfonal and mixed. 3 Blacks 
Il. 


REALTY, relates to real property, as lands and tene- 
ments, in contradiftinction to perfonalty, which concerns 
things belonging to a man’s perfon. A real aétion, is that 
whereby the plaintiff claims title to lands, tenements, rents, 
commons, or other hereditaments ; a perfonal aétion is fuch 
whereby a man claims a debt, or perfonal duty, or damages 
in lieu thereof. 3 Black. 117. 


REASONABLE PART, was the portion of goods of a 
perfon deceafed, which, by our ancient law, belonged to his 
wife-and children ; which the owner could not bequeath by 
will, nor the ordinary difpofe of in cafe of inteftacy. For 
which, fee RATIONABILI PARTE BONORUM. 


REBELLION, commiffion of, is when, on difobedience 
to the feveral proceffes of the court of chancery for caufing 
the defendant to appear, the court iffues a writ called a 
commiffion of rebellion, directed to feveral commiflioners 
therein named, to attach him, wherever he may be found, as 
a rebel and contemner of the king’s laws and government. 
3 Black. 444. 


REBUTTER, (from bouter, Fr. repellere, to put back,) 
is the anfwer of the defendant to the plaintiff’s /urrejoin- 
der. But itis feldom that the parties go {o far in pleading as 
to a rebutter. 


RECAPTION, that is, retaking, is when any one hath 
deprived another of his property in goods or chattels per- 
fonal, or wrongfully detains one’s wife, child, or fervant; in 
which cafe the owner of the goods, and the hufband, 
parent, or mafter, may lawfully claim and retake them, 
wherever he happens to find them, fo it be not in a riotous 
manner, or attended with a breach of the peace; for this 
right of ‘recaption fhall not be exerted, where fuch exertion 
muft occafion ftrife and bodily contention, or endanger the 

peace 
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to be void on performance of the thing ftipulated: in 
which cafe the king, the plaintiff, C. D., or the like, is 
called the cognizee, ‘ is cui cognofcitur ;” as he that enters 
into the recognizance is called the cognizor, “is gui cogno/cit.” 
This being either certified to, or taken by the officer of fome 
court, is witneffed only by the record of that court, and 
not by the party’s feal; fo that it is not in ftrit propriety 
a deed, though the effedts of it are greater than of a com- 
mon obligation; being allowed a priority in point of pay- 
ment, and binding the lands of the cognizor from the 
time of inrollment on record. There are alfo other re- 
cognizances of a private kind, in nature of a /latute fraple, by 
virtue of the ftatute 23 H. 8. c. 6. which alfo are a charge 
upon real property. 2 Black. 341. 


RECORD, is a memorial or remembrance in rolls of 
parchment of the proceedings and acts of a court of juftice, 
which hath power to hold plea, according to the courfe of 
the common law, of real or mixed aétions, or of actions 
guare vi et armis, or of perfonal ations, whereof the debt 
or damage amounts to, 4os. or above, which are called 
courts of record, and are created by a& of parliament, letters 
patent, or prefcription. 1 Inf. 260. 

It is derived of recordari, to keep in remembrance ; but 
in legal acceptation, records are reftrained to the rolls of 
fuch courts only as are courts of record, and not the rolls of 
inferior or any other courts which proceed not according 
to the law and cuftom of England. And the rolls being 
the records or memorials of the judges of the courts of 
record, import in them fuch uncontrollable credit, as they 
admit no averment, plea, or proof to the contrary. And 
if fuch a record be alleged, and it be pleaded that there 
is no fuch record, it fhall be tried only by itfelf: the reafon 
whereof is apparent, for otherwife there would never be 
any end of controverfies. Id. ori 

During the term wherein any judicial aé is done, the re- 
cord remaineth in the breaft of the judges of the court, 
and therefore the roll is alterable during that term as the 
judges fhall direct ; but when the term is paft, then the re- 
cord is in the roll, and admits no alteration, averment, or 
proof to the contrary. Id. 

Every court of record is the king’s court; wherein if the 
judges do err, a writ of error lieth. - But the county court, 
the hundred court, the court baron, and fuch like, are no 

courts 
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but alfo all remainders and reverfions expectant thercom. 
Black. 6.2. c. 21. fi A i : 

A common recovery is fo far like a fine, that it is a fuit 
or action, either actual or fictitious; and in it the lands are 
recovered againft the tenant of the freehold; which re- 
covery, by a fuppofed adjudication of the right, binds all 
perfons, and vefts a free and abfolute fee fimple in the reco- ' 
veror. Id. 

And a common recovery is now looked upon as the beft 
affurance, except an act of parliament, that purchafers can 
have. j 

There muft be three perfons at leaft to make a common 
tecovery; a recoveror, a recoveree, and a vouchee. The re> 
coveror is the plaintiff or demandant, that brings the writ of 
entry. The recoveree is the defendant or tenant of the land, 
againft whom the writ is brought. ‘The vouchee is he whom 
the defendant or tenant voucheth or calls (vocat } to warranty 
of the land in demand, either to defend the right, or to yield 
him other lands in value, according to a fuppofed agreemenit. 
Wood. b. 2: c. 3. 

And this being by confent and permiffion of the parties, 
it is therefore faid that a recovery is /uffered. 


2. Who may fuffer a recovery. 


Tenant for years cannot fuffer a recovery, for he is not 
tenant of the freehold. Wood, ibid. 

And by the 14 Eliz. c. 8. no tenant for life, of any fort, 
can fuffer a recovery, fo as to bind them in remainder or re~ 
yerfion. 

But if he, or the tenant to the precipe, (that is, the reco- 
veree, fo called from thofe words in the writ, when the pro- 
ceedings were in Latin, precipe quod reddat, ) vouches the re- 
mainder man, and he appears and vouches the common 
vouchee, it is good. Black/f. b. 2. c. 21. fo 4 

It is now fully fettled, that a tenant in tail may, if he 
pleafes, either turn his eftate tail into a fee, or alienate it for 
his own benefit, by duly fuffering a common recovery. But 
he muft have a fufficient eftate and power to qualify him to 
Tuffer fuch recovery : he muft either be tenant in tail in pof- 
felfion, or he muft have a concurrence of the tenant for life; 
by which tenant for life is meant, not the leffee of the land 
under a beneficial leafe, but the original tenant for life claim~ 


OS 


276 REC 

parl, ót confer with the vouchee in private; which is alə 
Jowed him. And foon afterwards, the demandant returns to 
court, but the vouchee difappears, or makes default: where- 
upon judgment is given for the demandant to recover the 
land againft the defendant or tenant in tail, and he to recover 
in value againft the common vouchee. But this recovery in 
value is only imaginary ; and the lands are now abfolutely 
vefted in the faid recoveror by judgment of law, and feifin 
thereof is delivered by the fheriff of the county ; fo that this 
collufive recovery operates merely in the nature of a convey- 
ance in fee fimple, and is taken for a bar of the tail for ever. 
Wood. b. 2. c. 3. 

A recovery is either with a fngle voucher, (as above,) or with 
a double voucher; that is, where the tenant voucheth one, 
who voucheth over the common vouchee : and this is the 
moft common, and the fafeft way. Alfo, there may be 
more vouchees, or more vouchers over, where three or 
more are vouched; but the laft is always the common 
vouchee. Jd. eis 

The common recovery with fingle voucher is, to bar the 
tenant in tail and his heirs of fuch eftate tail which is in his 
poffefion, (not where he is put to a writ of right,) with the 
remainder dependant upon the fame, and the reverfion ex- 
pectant, which others have; and of all leafes and incum- 
brances, derived out of fuch remainder oy reverfion. The 
common recovety with double vouchet is, to bar the firt 
voucher and his heirs of every fuch eftate as at any time was 
in him or any of his anceftors, whofe heir he is of fuch eftate 5 
and all others, of fuch right to remainder or reverfion, as 
was at any time dependent or expectant upon the fame; and 
of all leafes and incumbrances derived out of them: and it 
will alfo be a bar of fuch eftate, whereof the tenant was then 
feifed in reverfion or remainder, expectant or dependent upon 
the fame. Id. 

In a recovery with fngle voucher, the precipe or writ of 
entry muft be brought againft the tenant in tail in poffeflion, 
and he to vouch the common vouchee. But in a recovery 
with double voucher, a tenant of the freehold muft be made. 
by fine or deed, who is commonly called the tenant to the 
pracipe, and the writ muft be brought againft him, and he to 
vouch the tenant in tail, and he the common vouchee, who 
pleads, and after makes default; and then judgment is given 
tor the demandant again{t the tenant to the precipe, and he to 
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abfolute eftate, without any limitations, to the recoveror, this 
affurance could not be made to anfwer the purpofes of family 
fettlement, unlefs directed by other more complicated deeds, 
wherein particular ufes can be more particularly exprefled. 
If fuch deed is made previous to the recovery, it is called a 
deed to /ead the ufes of the recovery; if fubfequent, it is 
called a deed to declare the ufes. Black. b. 2. c. 7- 


RECREANT, cowardly,’ faint-hearted, A term ufed in 
the ancient trial by battel, when one of the combatants 
yielded the conteft; in which cafe, he from thenceforth 
became infamous, and loft his beram legem, fo as never to 
be put upon a jury, nor admitted as a witnefs in any caufe. 
3 Black. 340. 


RECTOR, governor, is he that hath that part of the re- 





venues of a church, which heretofore was appropriated to 


fome of the monafteries; as a vicar hath the other part, 

which was fet out for the maintenance of him that was to _ 
fupply the cure ; or if the church was never appropriate, nor 

had any vicar, then the re€tor, as fole incumbent, hath the 

whole revenues. 


RECUSANT, is one who refufeth to go to church, and 
worfhip God after the manner of the church of England ; 
a popifh recufant, is a papift who fo refufeth; and a 
pif recufant convid, is a papift legally convicted thereof. 
See Parists. ` 


REDDENDUM, is a claufe in a deed, whereby the 
grantor doth create or referve fome new thing to himfelf out 
of what he had before granted; as, “ rendering therefore 
«c yearly, the fum of Ios. or a pepper corn, or two days 
« plowing,” or the like. Under the pure feudal fyftem, 
this render; redditus, or rent, confifted in chivalry, princi- 

ally of. military fervices; in villenage, of the moft flavifh 
offices ; and in focage, it ufually confifts of money, though 
it may confift of fervices ftill, or of any other certain profit. 
To make a reddendum good, if it be of any thing newly created 
by the deed, the refervation muft be to the grantor, and not 
to any ftranger to the deed. But if it be of ancient fervices, 
or the like, annexed to the land, then the refervation may be 
to the lord of the fee. 2 Black. 299. 
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man, is not fuppofed to have knowledge of it, elfe the bifhop 
cannot collate by lapfe; but if the caufe be temporal, the 

bithop is not bound to give notice. If an aétion at law is 
brought by the patron againft the bifhop for refufing his ` 
clerk, the bithop muft aflign the caufe; and if the caufe be 
of a temporal nature, and the faét admitted, (as for inftance, 
outlawry,) the judges of the king’s courts muft determine its 
validity ; but if the faét be denied, it muft be determined by 
ajury. Ifthe caufe be of a fpiritual nature, (as herefy, par- 
ticularly alleged,) the fa&t, if denied, fhall alfo be deter- 
mined by a jury ; and if the fact be admitted or found, the 
court, upon confultation and advice of learned divines, fhalt 
decide its fufficiency. If the caufe be want of learning, the 
bifhop need not fpecify in what points the clerk is deficient, 
but the court fhall write to the metropolitan to re-examine 
him, and certify his qualification; which certificate of the 
archbifhop is final. 1 Black. 389. 


REGARD (court of) is a foreft court to be holden every 
third year, for the lawing or expeditation of maftiffs; whic 
is done by cutting off the claws of the forefeet, to prevent 
them from running after deer. No other dogs but maftiffs 
were permitted to be kept within the king’s foreft ; it being 
fuppoted that the keeping of thefe, and thefe only, was ne- 
ceflary for the defence of a man’s houfe. 3 Black. 72. 


REGARDANT, is a word relating to the ftate of villen- 
age. For there is a vilein regardant, and a villein in grofa 
A villein regardant, is where a man is feifed of a manor, 
unto which there is a villein annexed; fuch villein is called 
regardant, becaufe he has the charge to do all the bafe and 
inferior fervices ; and his fervice is not certain, but he muft 
have regard to that which he is commanded unto. A villein in 
gros, is not annexed to any manor, but belongs to the 


perfon of the lord, and is transferrable by deed from one to 
another. 1 Jnf. 120. 


REGISTER, is an officer of fome court, who hath the 
cuftody of the records and archives of that court; and 
the repofitary where thefe records are kept, is called the 
regifiry. 

Regifler is alfo the name of a look, wherein are entered 
moft of the forms of writs original and judicial ufed at 
common law, called the regi/fer of writs; which is one of 
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plea; otherwife it is a departure from his plea, which the law 
will not allow. As if the defendant in his plea to the decla- 
ration pleads performance of covenants, and the plaintiff 
replies, that the defendant did not fuch an a& according to 
the covenant; and then the defendant rejoins, that he offered 
to do it, and,the plaintiff refufed it; this is a departure, be- 
caufe the matter is not purfuant, for it is one thing to doa 
thing, and another to offer to do it; therefore this fhould 
have been offered in the plea at firft. 1 Inf. 304, 


RELATION, is where, in confideration of law, two dif. 
ferent times or things are accounted as one; and by fome 
_ a& done, the thing fubfequent is faid to take effet by rela- 
tion from the time preceding: as if one deliver a writing to 
another, to be gelivered to a third perfon, as the deed of him 
who made it, when fuch third perfon hath paid a fum of 
money ; now when the money is paid, and the writing de- 
livered, this fhall be taken as the deed of him who made and 
delivered it at the time of its firft delivery, to which it hath 
relation. And fo things relating to a time long before fhall 
be as if they were done at that time. Terms of the Law. 

This device is moft commonly to help acts in law, and 
make a thing take effect, and fhall relate to the fame thing, _ 
the fame intent, and between the fame parties only; for it 
{hall never do a wrong, or lay a charge upon a perfon that is 
no party. 1 Co. 99. 

And when the execution of a thing is done, it fhall have 
relation to the thing executory, and makes all but one act 
or record, although performed at feveral times. So a judg- 
ment had in full term fhall have relation to the firft day of 
the term, as if given on that very day, unlefs there is a me- 
morandum to the contrary ; as where there is a continuance 
till another day in the fame term. 3 Salk. 212. 

Judgment againft an heir, on the obligation of his ancef- 
tor, fhall have relation to the time of the writ firft purchafed; 
and from that time it will avoid all alienations made by the 
heir. Cro. Car. 102. A 

And if one be bail for the defendant, and before judgment 
he leafeth his lands, they fhall be liable to the bail and judg- 
ment by relation. Poph. 112. 132. a 

It was formerly holden, that where the defendant in a 
fuit, after the tefte of the fieri facias, but before the fheriff had 
executed it, fold the goods, and delivered them to the buyer, 
the theriff might take them in execution in the hands of the 
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good plea in bar, and fo is a releafe of aétions perfonal, 
Litt. f. 492. 

g. No right paffes by the releafe, but the right which the 
releafor had at the time of the releafe made; if he has no © 
right, the releafe is void. Litt. f. 446. 

6. By the releafe of all affions, caufes of aétion are re« 
leafed; but within a fubmiffion of all ations to arbitration, 
caufes of ation are not contained. 1 Inf. 285. 

7. By the releafe of all quarrels, all caufes of actions are 
releafed, although no action be then depending for the fame. 
1 Inft. 292. 

8. If a man releafe to another all manner of demands, this 
is the beft releafe of all, and the moft effectual to bar actions, 
rights of a€tion, and includes in it moft of the others: by 
this releafe, all rights and titles to lands, conditions before 
broken or after, contracts, covenants broken, rents, annu» 
ities, debts, duties, obligations, recognizances, ftatutes, 
judgments, executions, all manner of aCtions, real and 
perfonal, are barred and difcharged. Litt. J: 508. 1 Inft. 
BOI, | 
te Where two are bound jointly in a bond or obligation, 

and the obligee releafes to one of them, this fhall difcharge 
the other. 1 Inf. 232. 

So if two commit a trefpafs againft a man, his releafe to 
one of them fhall difcharge the other; for againft joint tref 
paffors there can be but one fatisfaction. Id. 

” yo. Where there are general words only in a releafe, they 
fhall be taken moft ftrongly againft the releafor ; as where a 
releafe is made to two perfons of all a€tions, it releafes all 
feveral actions which the releafor has againft them, as well 

‘as all joint actions. So if an executor releafes all actions, it 
will extend to all ations that he has.in both rights. But 
where there is a particular recital in a deed, and then general 
words follow, the general words fhall be qualified by the par~ 
ticular recital. L. Raym. 235. 

But if a releafe is given on a particular confideration re- 
cited, notwithftanding that releafe concludes with general 
words, yet the law, in order to prevent furprize, will cone 
firue it to relate to the particular matter recited, which was 
under the contemplation of the parties, and intended to be 
releafed. 2 Vez. 310. 

11. The effeét of a releafe is various: fometimes it extin- 
guifhes the thing in the poffeffion of the releafee; as rents, 
commons, and the like. Sometimes it transfcrs the eftate 5 

as 
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years, remainder to the fecond for life, remainder over to 
third in fee. Now here the eftate of inheritance undergoes 
a divifion into three portions ;, the firft is an eftate for years 
carved out of it, after that an eftate for life, and after that 
an eftate in fee. And here alfo the firft eftate, and both 
the remainders, (for life and in fee,) are one eftate only, be- 
ing nothing but parts or portions of one entire inheritance ; 
and if there were never fo many remainders, it would ftill 
be the fame thing, upon a principle grounded on mathema~ 
tical truth, that all the parts are-equal, and no more than 
equal, to the whole. Id. : 

And hence it is eafy to colle&t, that no remainder can be 
limited after the grant of an eftate in fee fimple; becaufe 
a fee fimple is the higheft and largeft eftate that a fubject is 
capable of enjoying; and he that is tenant in fee, hath in 
him the whole of the eftate; a remainder therefore, which 
is only a portion, or refiduary part of the eftate, cannot be 
referved after the whole is difpofed of. Jd. i 

From hence we may be enabled to comprehend certain 
tules that have been laid down concerning the creatjon of 
remainders. And, i 

(1.) There muft neceffarily be fome particular eftate pre- 
cedent to the eftate in remainder ; as an eftate for years to 
one, remainder to another for life; or, an eftate for life to one, 
temainder to another in tail, This precedent eftate is called 
the particular eftate, as being only a fmall part of the inhe- 
ritance; the refidue or remainder whereof is granted over to 
another. The neceflity of creating this preceding particular 
eftate, in order to make a good remainder, arifes from this 
plain reafon; that the word remainder isa relative term, and 
implies that fome part of the thing is previoutly difpofed of; 
for where the whole is conveyed at once,, there cannot pof- 
fibly exift a remainder; but the intereft granted, whatever it 
be, will be an eftate in poffeffion. Jd. 

Therefore an eftate created to commence at a diftant pe- 
riod of time, without any intervening eftate, is properly no 
remainder: it is the whole of the gift, and not a refiduary 
part. And fuch future eftates can only be made of chattel 
interefts, which were confidered in the light of mere con- 
tracts by the ancient law, to be executed either now or heré- 
after, as the contracting parties fhould agree ; but an eftate 
of frechold muft be created to commence immediately. For 
it is an ancient rule of the common. law, that no eftate of 
freehold can be created to commence in futuro ; but it ought 

to 
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be limited even om an eftate for years, it is mectflary thak 
the leffee for years fhould have livery of feifin, not thereby + 
to ftrengthen his eftate, but in order to convey the free- 
hold from, and out of the grantor; otherwife the remainder 
is void. Id. j 

(3.) A third rule refpeĉting remainders is this: that the 
řemiainder muft vef? in the grantee during the continuance of 
the particular eftate, or at the very inftant when it deter- 
mines: as if one be tenant for lifes; remainder to another in 
fee tail; here the remainder is vefted at the creation of 
the particular eftate for life: or if two be tenants for their 
joint lives, remainder to the furvivor in fee; here, though 
during their joint lives the remainder is vefted in neither, 
yet on the death of cither of them, the remainder vefts in- 
ftantly in the furvivor ; therefore both thefe are good re-s 
mainders. But if an eftate be limited to ofe for life, 
remainder to the eldeft fon of another in tail, and the 
tenant for life dies before the other hath a fon; here the 
remainder will be void; and even fuppofing he fhould 
afterwards have a fon, he fhall not take by this remainder 3 
for as it did not veft before, or at the end of the particular 
eftate, it never can veft at all: and this depends upon the 
principle before laid down, that the precedent particular 
eftate, and the remainder, are one eftate in law ; they muft 
therefore fubfift at one and the fame inftant of time, either 
during the continuance of the firft eftate, or at the very 
inftant when that determines, fo that no other eftate can 
poflibly come between them. Jd. 


2. Of contingent remainders. 


On confideration of the premifes, arifes the do€trine of 
CONTINGENT remainders; for remainders are either 
vefed or contingent. Vefted remainders, (or remainders 
executed, whereby a prefent intereft paffes to the party, 
though to be enjoyed in futuro, ) are, where the eftate is 
invariably fixed to remain to a determinate perfon after the 
particular eftate is fpent; as if one be tenant for twenty 
years, remainder to another in fee, this is a vefed re- 
mainder, which nothing can defeat or fet afide. 2 Blacks 
$2. EA 

Contingent or executory remainders, (whereby no prefent 
intereft pafles,) are where the eftate in remainder is limited 
to take effect, either to a dubious and uncertain perfor, or upon 
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-other particular eftate lefs than a freehold. For unlefs the 
freehold pafles out of the grantor at the time when the 
remainder is created, fuch freehold remainder is void :. it 
cannot pafs out of him without vefting fomewhere ; and in 
cafe of a contingent remainder, it muft veft in the particular 
tenant, elfe it can veft nowhere. Id. ' 

Contingent remainders may be defeated by deftroying or 
determining the particular eftate upon which they depend, 
before the contingency happens whereby they become veft- 
ed. Therefore where there is tenant for life, with divers 
remainders in contingency, he may, not only by his death, 
but by alienation, furrender, or otherwife deftroy and de- 
termine his own life eftate, before any of thofe remainders 
veft; the confequence of which is, that he utterly defeats 
them all; as if there be tenant for life, with remainder to 
his eldefi fon unborn in tail; and the tenant for life, before 
any fon is born, furrenders his life eftate, he by that means 
defeats the remainder in tail to his fon; for his fon not 
being in efe when the particular eftate determined, the re- 
mainder could not then veft; and as it could not veft then, 
it never can veft at all. In thefe cafes, therefore, it is 
neceflary to have TRUSTEES appointed to preferve the 
contingent remainders; in whom there is vefted an eftate in 
remainder for the life of the tenant for life, to commence 
when his determines. If therefore his eftate for life de- 
termines otherwife than by his death, their eftate, for the 
refidue of his natural life, will then take effe&t, and become 
a particular eftate in poffeflion, fufficient to fupport the 
remainders depending in contingency. Td. 

For though contingent remainders by law muft veft dur- 
ing, or at the inftant the particular eftate determines, yet 
it doth not hold in the cafe of truffees. The ground the 
law goes upon is, that a freehold cannot be in abeyance, 
becaufe there muft be a tenant of the freehold to perform 
fervices, and to anfwer to a precipe, and all writs to be brought 
concerning the realty; but this holds not in the cafe of an 
equitable eftate, becaufe the truftee is tenant of the free-. 
hold to perform the fervices and anfwer to writs afore- 
faid: fo neither doth it hold in cafe of a copyhold ; 
for there no precipe can be brought, being parcel of the 
manor only, and the freehold is in the lord. 1 Atk, 590. 
3 Atk. 12. 

Thefe truftees to preferve contingent remainders have an 
eftate, and not only a right of entry; and may bring a bill 

. to 
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(2.) By executory devife a fee fimple, or other lefs eftate, 
may be limited after a fee fimple; and this happens where a 
man devifeth his whole eftate in fee, but limits a remainder 
thereon to commence on a future contingency; as if a 
man devifeth lands to one and his heirs, but if the devifee 
dies before the age of twenty-one, then to another and his 
heirs; this remainder, though void in a deed, is good by 
way of executory devife. But in both thefe fpecies of ex- 
ecutory devifes, the contingencies ought to be fuch as may 
happen within a reafonable time; as within one or more 
life or lives in being, or within a moderate term of years; 
for courts of juftice will not indulge even wills, fo as to create 
a perpetuity. The utmoft length that has hitherto been 
allowed, is that of a life in being, and until the eldeft child 
fhall attain the age of twenty-one years. 2 Black. b. 2: 
Co iT Ep, fide ; 

(3-) By an executory devife a remainder may be limited 
of a chattel intereft, after a particular eftate for life created ` 
in the fame, which could not be done by deed ;, for by law 
the firft grant of it to a man for life; was a total difpofition 
of the whole term; but afterwards it was allowed, that a 
term of years might be given to one for life, and limited 
over in remainder to another. Yet, in order to prevent the 
danger of perpetuities, it. was fettled, that though fuch re- 
mainders may be limited to as many perfons fucceflively as 
the devifor thinks proper, yet they muft be all in being dur- 
ing the life of the firft devifee ; for then they are like candles 
all lighted and confuming together, and thé ultimate re- 
mainder, is in reality only to that remainder .man who hapy 
pens to furvive the reft.. Zd. oy i 

And it is now fettled, that if a man; either by deed or 
will, limits his books, furniture, or the like, to one for life, 
with remainder over to another, this remainder is good: 
but where an efate tail in things perfonal is given to the fir 
or any fubfequent poffeflor, it. velts in him, the total pro+ 
perty, and no remainder .over fhall be. permitted on {uch 
a limitation; for this, if allowed, would. tend. toa. perpe- 
tuity, as the devifee or grantee in tail of a chattel has no 
method of barring the intail; and therefore the law vefts in 
him at once the intire dominion of the goods, being analo- 
gous to the fee fimple which a tenant in tail may acquire in 
areal eftate. Id. c. 25. 
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There are alfo other fpecies of rents; fuch as rents of 
gjize, which are the certain eftablifhed rate of the free- 

olders and ancient copyholders of a manor, fo called, be- 
caufe they are affzed and certain, and thereby diftinguifhed 
from redditus mobiles ; farm rents for life, years, or at will, 
which are variable and uncertain. Thofe of the free- 
holders are frequently called chief rents, redditus capitales ; 
and both forts are indifferently denominated quit rents, 
quieti redditus ; fo called becaufe the tenant thereby goes quit 
and free of all other fervices. When thefe payments were 
referved in filver, or white money, they were anciently 
called white rents, or blanch farms, redditus albi; in contra- 
diftin@tion to rents referved in work, grain, or the like, 
which were called redditus nigri, or black maile. 2 Black. 
42. 

Fee farm rent, is a rent charge iffuing out . of an 
ceftate in fee, of at leaft one fourth of the value of the lands 
at the time of its refervation; for a grant of lands, refery- 
ing fo confiderable a rent, is indeed only letting lands to 
farm in fee fimple, inftead of the ufual methods for life or 
years. Id. 43. : 

The difference between the feveral kinds of rents, in 
refpe€t of the method for recovering them, is now totally 
abolifhed, they being all recoverable by diftrefs, in pur- 
fuance of the feveral a&ts ' of parliament for that pur- 

ofe. 
j Strifly, the rent is demandable and payable before 
the time of fun-fet of the day whereon it is referved; 
though fome have thought it not abfolutely due till midnight, 
2 Black. 43. 

But for rent in arrear, one cannot diftrain until after the 
Jaft day on which it is due ; for till then it is not in arrear. 
And therefore fome ufe to referve the laft half year’s rent 
at fome time before the expiration of the term, that, if 
the rent is not paid, they may have opportnnity to diftrain 
for it during the term. 1 Inf. 47. ; À 


REPAIRS, A tenant for life or years may cut down 
timber trees to make reparations, although he be not com- 
pelled thereto; as where a houfe is ruinous at the time the 
leafe is made, -and the leffee fuffers it to fall, he is. 
not bound to rebuild it; and yet, if he fell timber for reparas 
tions, he may juftify the fame, Co. Litt. 54, ; 
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pledges to make return, plegios de retorno habendos 'Thefe 
pledges are difcretionary, and at the peril of the fheriff. 
3 Black. 147. ; 

And in the cafe of diftrefs for rent in particular, it is 
enacted by the 11 G. 2. c. 19. that the fheriff or other of- 
ficer having authority to grant replevies, thall, in every fuch 
replevy, take in his own name, from the plaintiff and two 
furetics, a bond in double the value of the goods diftrained, 
to be afcertained on the oath of one witnefs, and condi- 
tioned for profecuting the fuit with effe&t, and without de- 
lay, and for duly returning the goods diflrained, in cafe a 
return fhall be awarded before any deliverance be made of 
the diftrefs; and the fheriff fhall aflign fuch bond to the 
avowant or perfon making conufance; which, if forfeited, 
may be fued in thename of the affignee. 

4. Although the cattle diftrained be put into a caftle or 
fortrefs, yet the fheriff muft neverthelefs make replevin and 

cliverance; for, if occafion be, he may take the power of 
the county with him for that purpofe. But if the cattle are 
driven out of the county, or concealed, fo that the theriff 
eannot make replevin, then a writ of withernam thall go to 
the fherif to take fo many of the diftrainor’s cattle, and keep 
them until hé fhall have the original diftrefs forthcoming. 
3 Rolls Abr. 565. j 

5. After the goods are delivered back to the party re- 
plevying, he is then bound to bring his action of replevin 
againit the diftrainor; which may be profecuted in the 
county court, be the diftrefs of what value it may: but 
either party may remove it to the fuperior courts of 
kings bench or common pleas, the plaintiff at pleafure, 
and the defendant upon reafonable caufe. 3 Black. 149. 

6. Upon the ation brought, and declaration delivered, 
the diftrainor, who is now the defendant, makes avozury s 
that is, avows taking the diftrefs in his own right, and fets 
forth the reafon of it; as for rent arrear, damage done, or 
other caufe: or elfe, if he juftifies in another’s right, as his 
bailiff or fervant, he is faid to make cognizance; that.is, he 
acknowledges the taking, but infifts that fuch taking was 
legal, as he acted by the command of one who had a right 
to diftrain, And on the truth and legal merits of this avowry 
or cognizance, the caufe is determined. Id. 

7. If it be determined for the plaintiff, namely, that the 
diftrefs was wrongfully taken, he hath already got his goods 
back into his own poffeflion, and fhall keep them, and 
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e 
confequence and nicety, the judges direét to be fearched. 
4 Black. 71. 

There are likewife reports, when the court of chancery, 
or other court, refer the {tating of fome cafe or other matter 
to a mafter of chancery, or other referee; his certificate 
therein is called a report, on which the court makes an abfo- 
lute order. Pract. Solic. 67. 


REPRIEVE, from reprendre, to take back, is the with- 
drawing of judgment for a time, whereby the execution is 
fufpended. ‘This may be at the difcretion of the judge, 
either before or after fentence ; as where the judge is not 
` fatisfied with the verdiét, or the evidence is fufpicious, or 
the indiétment is infufficient, or he is doubtful whether the 
offence be within clergy ; or fometimes if it be a {mall felony, 
or any favourable cireumftances appear in the criminal’s cha- 
raéter, in order to give room to apply to the crown for either 
an abfolute or conditional pardon. ‘Thefe arbitrary reprieves 
may be granted or taken off by the juftices of gaol delivery, 
although their feffions be ended and their commiflion expired; 
but this is rather by common ufage than of ftri& right. 
A reprieve may alfo be from the neceflity of the law; as 
where a woman is capitally convicted, and pleads her 
pregnancy ; though this is no caufe to flay judgment, yet 
it is to refpite the execution till fhe be delivered. 4 Black. 


394- 
REPRISAL, letters of. See Marque. 


REPUTATION, is the vulgar opinion concerning any 
particular matter of which there is not pofitive proof. It 
is not what this or that man fays, but what hath generally 
been faid or thought by many. And fome {fpecial matter. 
muft be averred to induce a reputation. 2 Lill. Abr. 464. 

Land may be reputed part of a manor, though not really 
fo. ‘There may be a parifh in reputation, an oilice in repu- 
tation, and the like. 3 Nelf. Abr. 137. : 


REQUEST, of things to be done. Where one is to 
do a collateral thing agreed upon by contract, there ought to 
be a requeft to do it. But if a duty is due, or a debt exifts 
before a promife made, it is payable without requeft; for 


then the requeft is not any caufe of the action, So where 
an 
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as retain them; and alfo except all heads of houfes, magif, 
‘trates, and profeffors in the univerfities, and all ftudents 
under forty years of age, refiding there bond fide for ftudy. 

By the 13 Eliz. c. 20. and divers other fubfequent fta- 
‘tutes, if any beneficed clergyman be abfent from his cure . 
above fourfcore days in one year, he fhall not only forfeit 
one year’s profit of his benefice, to be diftributed among the 
poor of the parifh, but all leafes made by him of the profits 
of fuch benefice, and all covenants and agreements of like 
nature, fhall ceafe and be void ; except in the cafe of licenfed 
pluralifts, who are allowed to demife the living on which 
they are nonerefident to their curates only. 

By the 1 W. c, 26. if a man prefented by either of the 
univerfities to a popifh living, fhall, be abfent above fixty 
days in one year, the living fhall thereby become void. 

It is not only non-refidence if a man dwell in an houfe in 
“another parifh, but it is alfo non-refidence to dwell in ano 
ther houfe in the fame parifh ; becaufe the ftatute of non-re- 
fidence was made, not only that the cure fhould be ferved, 
and hofpitality maintained, but alfo that the parfonage houfe 
fhould be upholden, and preferved in a condition fit for im- 
cumbents to live in, that their fucceflors thereby may receive 
no prejudice. 

But if a man hath no parfonage houfe, or remove by ad- 
vice of his phyfician for better air, in order to the recovery of 
his health, or be removed and detained y imprifonment, 
or the like, he is not punifhable by the faid flatute ; for the 
words of the ftatute are, if he thall alent him/elf wilfully. 


RESIDUARY LEGATEE, is he to whom the refidue of 


the perfonal eftate is given by will, after payment of the debts 


and particular legacies. 


RESIGNATION of a benefice, is where a parfon, vicar, 
or other beneficed clergyman, voluntarily gives up and fur- 
renders his charge and preferment to thofe from whom he 
received them. : 

Refignation is of no avail till accepted by the ordinary 3 
and therefore all prefentations made to benefices xefigned, 
before fuch acceptance, are void. 

After acceptance of the refignation, lapfe fhall not run but 
from the time of notice given by the bifhop to the patron, 
The church indeed is void immediately upon acceptance, 
and the patron may prefent if he pleafes; but as ‘plas 
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Or the party himfelf may retake his goods wherever he hap- 
pens to find them, unlefs a new property be fairly acquired 
therein. 4 Black. 362. 


RESTITUTION OF TEMPORALTIES, is a writ di- 
reéted to the fheriff to reftore the temporalties to a bifhop 
elected, confirmed, and confecrated. Wood. b. 4. c. 4. 


RESULTING USE, is when an ufe limited by a deed 
expires, or cannot veft, it then returns back to him who 
| yaifed it. As if a man makes a feoffment to the ufe of his 
intended wife for life, with remainder to the ufe of her firft- 
born fon in tail; here, till he marries, the ufe refults back 
to himfelf; after marriage, it is executed in the wife for 
life; and, if fhe dies without iffue, the whole refults back to 
him in fee. 2 Black. 335- 


RETAINER of debts. Am executor, among debts of 
equal degree, is allowed to pay himfelf firft, by retaining in 
his hands fo much as his debt amounts unto. And the rea- 
fon is, becaufe an executor cannot, without an apparent ab- 
furdity, commence a fuit againft himfelf ; and therefore, if 
he could not retain, he would be in a worfe condition than 
any other creditor; but an executor of his own wrong is not 
allowed to retain. 3 Black. 18. 


RETAINING of a fervant, is the hiring of him: fo 
retaining of a counjel, is the engaging of him in the caufe. 


RETORNO HABENDO, is a writ that lies where cattle 
are diftrained and replevied, and the perfon that took the 
diftrefs juftifies the taking, and proves it to be lawful; upon 
which the cattle are to be returned to him. This writ alfo 
lieth when the plaint in replevin is removed by recordare into 
the king’s bench or common pleas, and he, whofe cattle 
are diftrained, makes default, and doth not profecute his - 
fuit. FN. B. į 


RETRAXIT, is where the plaintiff cometh in perfon in 
the court where his aétion is brought, and faith he will 
not proceed in it; and this is a bar to that action for 
ever; whereas, after a nonfuit the plaintiff may begin again. 
8 Co. 58. 
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imple is in the donor; in a leafe for life, or for years, the 

reverfion is in the leffor. For the fee fimple of all lands muft 

abide fomewhere ; and if he, who was before poffefled of the 
whole, carves out of it any fmaller eftate, and grants it away, 

_ whatever is not fo granted remains inhim. A reverfion is 

therefore never created by deed or writing, but arifes from 

conftruction of law ; whereas a remainder can never be 

limited, unlefs by either deed or will. 2 Black. 175. 

When the particular eftate determines, then the reverfion 
comes into poffeflion, which before was feparated from ‘it; 
for he that hath the poffeffion, cannot have the reverfion, be- 
caufe by uniting them, the one is merged or funk in the other. 
2 Lill. Abr. 484. 

In order to affift fuch perfons as have any eftate in remain« 
der, reverfion, or expectancy, after the death of others, 
againft fraudulent concealments of their deaths, it is enaéted 
by the 6 An. c. 18. that all perfons, on whofe lives any lands 
or tenements are holden, fhall, (upon application to the 
court of chancery, and order made thereupon,) once in every 
year, if required, be produced to the court, or to commil- | 
fioners appointed by the faid court; or upon negleét or refu- 
fal, they fhall be taken to be aétually dead, and the perfon 
intitled to fuch expeétant eftate may enter upon and hold 
the lands and tenements till the party dhall appear to be 
living. 

A reverfioner may bring an aétion upon the cafe for {poil- 
ing of trees, or-other damage to the reverfion 5 but he can- / 
- not bring an ation of trefpafs, for that is founded on the 
poffeflion. 3 Lev. 209. 

On an ation brought by a reverfioner againft the defend- 
ant for ereéting a wall whereby the lights were obftructed, 
it-was objected, that a temporary nufance cannot be anin- 
jury to the inheritance, for it may be abated before the re- 
verfioner comes-ihto pofleflion; but, by the court, it isa pre- 
fent injury ;-forif the reverfioner. wanted to fell the rever- 
fion, this obftru€tion would leffen the value of it. And the 
wrong doer is liable to a double action; by the pofleflor, and 
by the reverfioner, in refpeét of their feveral interefts. Burr. 
Mansf. 2141. ry IGT ‘st 

A reverfion expe€tant upon an-eftate tail isinot affets for 
payment of debts ; becaufe it lieth in the will of tenant,in 
tail to dock and “bar-it ati his pleafùre ;otherwife it as of a 
yeverfion ‘on an ¢ftate forolife .cr years. 1 Infe 274, 
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fubmiffion to an award, a teftament or lat will; for thefe 
of their dwn nature are revocable. Id. . 

But by the ftatute of frauds and perjuries, 29 C. 2. c. 3. 

no devife of /ands fhall be revocable, otherwife than by fome 

“#other will or codicil in writing, or other writing declaring 


“*the fame, figned in the prefence of three or four wit- 


nefies. 


RIDER, is a fchedule or {mall piece of parchment added 


to fome part of a record; as when, on the third reading of a 
bill in parliament, a new claufe is added, this is tacked 


to the bill on a feparate piece of parchment, and is called a 
rider. 


RIGHT, writ of, is in its mature the higheft writ in the 
aw, and lieth only of an eftate in fee fimple, and not for 
him who hatha lefs eftate. This writ lies concurrently with 
all other real actions, in which an eftate of fee fimple may 
be recovered: and it alfo lies after them, being as it were an 
appeal to the mere right, when judgment hath been had as to 
the pofleffion in an inferior poffeffory ation.. But though a 
writ of right may be brought, where the demandant is in- 
titled to pofleffion, yet it rarely is advifeable to be brought in 
fuch cafes; as a more expeditious and eafy method is had, 
without meddling with the property, by proving the de- 
mandant’s own, or his anceftor’s poffeffion, and their illegal 
outter, in one of the poffeflory actions. But in cafe the right 
of poifefhon be loft by length of time, or by judgment againft 
the true owner in one of thefe inferior fuits, there is no 
other choice; thisis the only remedy that can be had, and it 
is of fo forcible a nature, that it overcomes all obftacles, and 
clears all objections that may have arifen to cloud and obfcure 
the title. 3 Black. 193. © 

‘There are alfo fome other writs, which though not ftri€tly 
writs of right, yet are in the nature of writs of right ; as the 
writ of right of advowfon, of ward, of dower, of formedon, 
of efcheat. ‘This writ ought to be firft brought in the court 
baron of the lord of whom the lands are holden, and then it 
is open or patent: but if he holds no court, or hath waived 
his right, it may be brought in the king’s courts originally ; 
and then it is a writ of right clofe, being dire€ted to the fhe- 


riff, and not to the lord. But now, the manner of proceed- 


ing by writ of right is almoft antiquated-and out of ufe, and 
EEIE 


t 
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as if a man affemble a meet company, to carry away a piece 
of timber or other thing, whereto he pretends a right, which 
cannot be carried without a great number, if the number be 
not more than are needful for fuch purpofe, although ano- 


‘ther man hath better right to the thing fo carried away, and 


that this at be wrong and unlawful, yet it is of itfelf no 
riot, except there be withal threatening words ufed, or other 
difturbance of the peace. Dalt. c. 137. 

Much more may any perfon, in a peaceable manner, af- 
femble.a meet company to do any lawful thing, or to remove 
or caft down any common nufance. Thus every private 
man, to whofe houfe or land any nufance fhall be done, may 
in peaceable manner affemble a meet company, with necef- 
fary tools, and may remove the nufance. But if in remoy- 
ing the nufance, they ufe any extraordinary words, (as to 
fay they will do it, though they die for it, or fuch like 
words,) or fhall ufe any other behaviour, in apparent dif- 
turbance of the peace, it is then a riot; and therefore where 
there is caufe to remove any fuch nufance, orto do any like 
act, it is the fafeft not to affemble any multitude of people, 
but only to fend one or more perfons; or if a pe number, 
yet no more than are needful, and only with meet tools, to 
remove the fame ; and that fuch perfons tend their bufinefs 
only, without difturbance of the peace, or threatening 
{peeches. Id. 
By the common law, any private perfon may lawfully en- 
deavour to fupprefs a riot, by ftaying thofe, whom he fhall - 
fee engaged therein, from executing their purpofe; and alfo 
by ftopping others whom he fhall fee coming to join them : 
and alfo the fheriff, conftable, or other peace officer, may 
and ought to do all that in them lies towards the fupprefling 
of a riot, and may command all other perfons to affift there- 
in. 1 Haw. 159. 

And by ftatute 34 Ed. 3. c. 1. one juftice of the peace: 
hath power to reftrain rioters, and caufe them to be impri- 
foned according to the nature of their offence: but if the ri- 
oters are above the number of twelve, the power of a juftice 
is very much inlarged, by the 1 G. f. 2. c. 5. commonly 
called the riot aé ; by which it is enaéted, that on notice or 
knowledge of any perfons tumultuoufly affembled, to the 
number of twelve or more, he fhall (together with fuch help 
as he {hall command) refort to the place ; and there he fhall, 
with a loud voice, command, or caufe to be commanded, 
filence to be, while proclamation is making 5 and after that, 

fhall 
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This previous violence, or putting in fear, is the criterion 
that diftinguithes robbery from other larcenies. For if a 
man privately fteals 6d. from the perfon of another, and af- 
terwards keeps it by putting him in fear, this is no robbery, 
for the fear is fubfequent; neither is it capital, as private 
ftealing, being under the value of 12d. Not that it is neceflary, 
although it be ufual, to lay in the indi€ment that the rob- 
bery was committed by putting in fear; it is fufficient, if 
laid to be done by violence. And when it is laid to be done 
by putting in fear, this doth not imply any great degree of 
terror or affright in the party robbed: it is enough that fo - 
much force, or threatening by word or gefture, be ufed, as 
might create an apprehenfion of danger, or induce aman to 
part with his property without or againft his confent. ‘Thus, 
if a man be knocked down without previous warning, and 
{tripped of his property while fenfelefs, though ftriétly he 
cannot be faid to be put in fear, yet this is undoubtedly a 
robbery. 4 Black. 243. 

In cafe of a robbery committed, the hundred is liable to 
anfwer damages, 27 Æl. c. 13. And a 4o/. reward is given 
for apprehending a robber, and profecuting him to convic- 
tion. 4W. c. 8. 


ROBERDSMEN, followers of Robert Hood, who in the 
reign of king Richard the firft committed great outrages on 
the borders of England and Scotland, in woods and deferts, 
by robbery, burning of houfes, felony, wafte, and fpoil, 
and principally by and with vagabonds, idle wanderers, 
night-walkers, and draw-latches. And although he lived in 
Yorkfbire, yet men of his quality took their denomination 
of him, and were called Roberd/men throughout all England. 
And divers aéts of parliament were made againft them. 
3 Inft. 197. 


ROGUES. See Vacrants. 


ROMESCOT, a tribute of a penny for every family, paid 
yearly at Rome ; otherwife called Peter-pence. 


ROSETUM, (from the Britith rhos, ) a low watry place 
of reeds and rujbes. 


ROUT, is where three or more perfons meet to do ar 
unlawful a& upon a common quarrel ; as forcibly breaking 
ae down 
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RURAL DEANS, . are very ancient officers of the 
church, but now almoft grown out of ufe, though their 
deanries ftill fubfift as an ecclefiaftical divifion of the dio- 
cefe, or archdeaconry. Their office was, to execute the 
bifhop’s procefles, to infpeét the lives and manners of the 
clergy and people within their diftri€t, and to report the 
fame to the bifhop; to which end, that they might have 
knowledge of the ftate and condition of their refpective 
deanries, they had power to convene rural chapters. _ 





SAF 
S ABBATH BREAKING. See Lorp’s Day. 


SABULONARIUM, a gravel pit, or liberty to dig gravel 
or fand : alfo money paid for the fame. 


SAC, /faca, an ancient privilege which a lord of a | 
manor claims to have in his court, of holding plea in 
caufes of trefpafs arifing amongft his tenants, and of im- 
pofing fines and amercements touching the fame. It is 
fometimes ufed to fignify the amercement itfelf. 


SACRAMENT. See Lorn’s SUPPER. 


SACRILEGE, robbing of the church, or ftealing things 
out of a facred place. 


SAFE CONDUCT, is a privilege granted by the crown 
to foreigners to come into and abide in the realm, and fend 
their goods from one place to another, according to the 
terms expreffed in the feveral inftruments. Thefe letters by 
ancient ftatutes muft be granted under the king’s great feal, 
and inrolled in chancery. But paffports under the king’s 
fign manual, or licences from his ambaffadors abroad, are 
now more ufually obtained, and allowed to be of equal vali- 
dity. 1 Black. 259. 

And during the continuance of the fafe conduét, either 
exprefs or implied, the foreigner is under the protection LS 

a 
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valid, unlefs the goods are delivered within one year, of 
unlefs the contract be made in writing, and figned as afore- 
faid. 2 Black. 448. 

If the vendee tenders the money to the vendor, and he 
refufes it, the vendee may feife the goods, or have an 
action againft the vendor for detaining them. 2 Black. 

If a man fells a horfe, he may keep him till he is paid; 
and if the horfe dies in his ftable after fale, and before 
he is delivered, the feller may neverthelefs recover the 
money, becaufe the property was in the buyer. Ibid. 

But by Holt, Ch. F. an earneft does not alter the pro- 
perty, but only binds the bargain, the property remaining in 
the vendor till payment of the money, or delivery of the 
goods. 12 Mod.344. M. 11 W.3. K. © Anon. 

In contraéts for fale, it is always underftood, that the 
feller undertakes that the commodity he fells is Ais own ; and 
if it proves otherwife, an action on the cafe lies againft him 
for damages. 2 Black. Ibid. ; 

In contratts for provifions, it is always implied that they 
are wholefome; and if they be not, the fame remedy may 
be had. bid. 

Lord Coke fays, by the civil Jaw, every man is bound to 
warrant the thing that he felleth or conveyeth, albeit there 
be no exprefs watranty; but the common law bindeth him 
not, unlefs there be a warranty either in deed or in law; for 
(fays he) caveat emptor. 1 Inft. 102. 

And Sir William Blackfone fays, with regard to the good- 
nefs of the wares purchafed, the feller is not bound to aniwer; 
but if he that felleth any thing, doth, upon the fale, warrant 
it to be good, the law annexeth a tacit contract to this 
warranty, that, if it be not fo, he fhall make compenfation 
. to the buyer; otherwife it is an injury to good faith, for 
which an aétion on the cafe will lie to recover damages. 
2 Black. Ibid. 

But the warranty muft be upon the fale; for if it be 
made after, and not at the time of the fale, it is a void 
warranty: for it is then made without any confideration ; 
neither doth the buyer then take the goods upon the credit of 
the feller. . Thid. 

Alfo the warranty can only reach to things in being at 
the time of the warranty made, and not to things ix 

uturo; as that a horfe is found at the buying of him, not 
that he will be found two years hence. Ibid. 


But 
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SALVAGE, is an. allowance made for faving fhips or 
goods from danger of feas, enemies, or the like. And by the 
ftatute of the 12 An. Jl. 2. c. 18. where a fhip fhall be 
in danger of being ftranded or loft, all head officers and 
others near the fea fhall fummon as many perfons as fhall be 
neceflary. for afhiftance ; who fhall, in cafe of affiftance given, 
have a reafonable falvage, to be afcertained by three neigh- 
bouring juftices. 


’ SALVAGIUS, wild, favage; as /alvagius catus, a wild 
cat. 


SANCTUARY. Anciently, if a perfon accufed of an 
crime (except treafon and facrilege,) had fled to any churc 
or churchyard, and within forty days after went in fackcloth, 
and confefled himfelf guilty before the coroner, and declar- 
ed all the particular circumftances of the offence, and 
thereupon took the oath in that cafe provided; namely, that 
he abjured the realm, and would depart from thenceforth at 
the port that fhould be affigned him, and would never return 
without leave from the king; he, by this means, faved his 
life, if he obferved the conditions of the oath, by going 
with a crofs in his hand, and with all convenient fpeed, to 
the port affigned, and embarking: for if, during this forty 
days privilege of fan€tuary, or in his way to the fea fide, 
he was apprehended and arraigned in any court for this 
felony, he might plead the privilege of fan@tuary, and had 
aright to be remanded, if taken out againft his will: but 
by this abjuration his blood was attainted, and he forfeited 
all his goods and chattels. The immunity of thefe privileged 
places was very much abridged by the ftatutes 27 H. 8. 
c.19. and 32 H. 8. c. 12. And now, by the ftatute 21 F. 
ç. 28. all privilege of fanctuary, and abjuration con- 
fequent thereupon, is utterly taken away and abolifhed. 
4 Black. 332, j 


SATISFACTION, is the giving of recompence for an 
injury done; or the payment of money due on bond, judg- 
ment, or other fecurity. A fum given in the teftator’s 
life-time, is a fatisfation for the fame fum left in his will. 
And it is a rule generally, that a legacy in a will greater, or 
as great as the debt, fhall be taken to be a fatisfaCtion for that 


debt. 2 Atk, 48. 301. 
: SCANS 
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SCOLD. A common fcold, communis rixatrix, (for our . 
law-latin confines it to the feminine gender,) is a public 
nufance to her neighbourhood; for which offence fhe may 
be indi€ted, and, if convicted, fhall be fentenced to be 
placed in a certain engine of correction called the trebucket, 
caftigatory, or cucking ftool, which in the Saxon fignifies 
the fcolding ftool, though now it is frequently denominated 
the ducking ftool ; becaafe the refidue of the judgment is, 
that, when fhe is fo placed therein, the fhall be plunged in 
water for her punifhment. 4 Black. 169. 

An indi&tment of a common fcold is good, although it 
conclude to the common nufance of divers (and not of all) 
the king’s fubjects ; which is contrary.to the general rule in 
other cafes. And fhe may be convicted without fetting 
forth the particulars in the indi€tment. 1 Haw. 198. 
2 Haw. 227. i 


SCOT ALE, was where any officer of a foreft kept an 
alehoufe within the foreft, by colour of his office, caufs 
ing people to come to. his houfe, and there {pend their 
money for fear of his difpleafure; which, by  tranfpofing 
the words, may be otherwife called an ale ais Sa 


SCOT AND LOT, a cuftomary contribution laid upon 
perfons according to their refpective abilities ;, in which, 
refpeét they are at this day faid to pay /cot and lot. 


SCOTLAND, by the articles of the union, is now be- 
come part of the kingdom of Great Britain: the principal 
of which articles are; that the fucceflion to the monarchy 
fhall be the fame in both kingdoms; that the united king- 
dom ‘hall be reprefented by one parliament; that fixteen, 
peers be chofen to reprefent the peerage of Scotland in par- 
liament, and forty-five members to fit in the houfe of com- . 
mons; that the laws relating to trade, and the excife, 
fhall be the fame in both kingdoms; that when England, 
raifes 2,000,000/ by a land tax, Scotland fhall raife 
48,000/. 


SCUTAGE, a tax on thofe that held lands by knights 
fervicey towards furnifhing the king’s army. 


SEA 
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But on an iffue directed out of chancery, whether theré was 
‘a devife or not, Raymond, chief juftice, ruled, that fealing 2 
will is afigning within the ftatute. Szr. 764. 

- {fa feal is broken off, it will make the deed void; and- 
when feveral are bound in a bond, the pulling off the feal 
of the one, makes it void as to the others. 2 Lev. 220. 

But in a deed of covenants, where the parties covenant fe- 
verally, the breaking off the feal of one, fhall avoid the deed 
only againft himfelf. But if the deed be rafed or obliterated 
in avy part which concerns them all, or in the date, it 
{hall avoid the deed as to them all. Cro. Eliz. 408.546. 

It is effential to a Corporation or body politic to have a 
common feal; for though the particular members may exprefs 
their particular confents to any a& by words, or figning 
their names, yet this does not bind the corporation ; it is the 
fixing of the feal, and that only, which unites the feveral 
affents of the individuals which compofe the community, 
and makes one general affent of the whole. 1 Black. 475. 


SEAMEN : 

4. For the encouragement of navigation and commerce, 
and for a fupply of feamen for his majefty’s navy, it is en- 
acted by the 12 C. 2. c: 18. commonly called the navigation 
aét, that no goods fhall be imported into, or exported out of; 
any part of his majefty’s dominions in Afa, Africa, of 
America, in any vefiels but fuch as belong to the people of 
Englond ox Ireland, or are of the built of, and belong to any 
of the faid dominions, and whereof the mafter and three 
fourths of the mariners at leaft are Exgli/b, on pain of for- 
feiture of both fhip and goods. And no alien, not being na- 
turalized, {hall exercife the occupation of a merchant or fac- 
tor in any of the faid places. 

And no goods of the produce of Afia, Africa,*or America, 
fhall be imported into England or Ireland, in any other vefiel 
but fuch as belongs only to the people of England or Ireland, 
or of his majefty’s dominions in Afia, Africa, or America, 
and whereof the mafter and three-fourths at leaft of the’ ma- 
finers are Ængli/b, on pain of like forfeiture of both fhip and 

roods. 

: And no foreign goods fhall be imported but only from the 
place of their growth or manufacture, or from thofe ports 
where they can only, or have been ufually firt fhipped fo 
exportation, om like pain of+forfejture. it 
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voyage as mafter; for though the mariners contract upon 
the credit of the fhip, the mafter contra€ts on the credit of 
the owners. 1 Salk. 33. i 

To prevent defertion, no mafter fhall advance to any fea- 
man above half his wages, while beyond the fea, on pain of 
forfeiting double the fum advanced, to be recovered in the 
admiralty by the informer. 8 G. c. 24. i 

And if the fhip be loft or taken before the end of the 
voyage, the wages are not payable: and this is, in order to 
oblige the feamen to ufe their utmoft endeavours to preferve 
the fhip. Burr: Mansf. 1845. 

5. A fhip was taken by a French privateer, and the mafter 
ranfomed her for 300/. and was carried prifoner to Dunkirk. 
He libelled in the admiralty againft the fhip for payment of 
the money, and it was held that he well might ; for the 
taking and pledge being on the high feas, the fhip, by the law 
of the admiralty, fhall anfwer for the redemption of the 
mafter by his own contract. L. Raym. 24. 

6. The mafter`may hypothecate or pawn the fhip, but he 
cannot fell. And if he be driven by tempeft into port, and 
there borrows money to refit, the fhip is liable to condemna- 
tion in the admiralty, notwithftanding that the contra was 
made at land, for the caufe of pledging arofe upon the fea. 
L. Raym. 152. 

~7. A feaman may make a nuncupative teflament, without 
the {trict formalities required of others by the 29 C. 2. c. 3. 


SECRETARY OF STATE, is a great officer under the 
king; but it doth not feem, that in that capacity he is in 
ahy confiderable degree the object of our Jaws, or hath any 
very important fhare of magiftracy conferred upon him; ex- 
cept that he is allowed the power of commitment, in order to 
bring offenders to trial. x Black. 338. 


SECTA, fvit, or aétion. This word (à fequendo) anci- 
ently fignified the followers or witneffes of the plantiff. For 
in former times, the law would not put the defendant to the 
trouble of anfwering the charge, till the plaintiff had made 
out at leaft a probable cafe. But the a€tual prodution of 
the /uit, the fea, or followers, is now totally difufed, though 
the form of it ftill continues in the end of the declaration, 
which always concludes, and ‘theretipon be bringeth fuit. 


3 Black. 295. 
9 SECT A 
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and a feifin in Jaw: a feifin in fad is, when an actual 
pofleflion is taken; a feifin in /aw is, where lands defcend, 
and one hath not actually enteredonthem. 1 Inf. 31. 


SELF DEFENCE. See SE DEFENDENDO. 
SELF MURDER. See FELO DE SE. 
SEQUESTER, is a term ufed in the civil law for re- 


nouncing; as when a widow comes into court and dif- 
claims having any thing to do, or to intermeddle with her 
deceafed hufband’s eftate, the is faid to fequefter. 

cafe 


` SEQUESTRATION, fignifies the feparating or fetting 
afide of a thing in controverfy, from the pofleflion of both 
the parties that contend for it; and it is twofold, voluntary, 
and neceflary. Voluntary, is that which is done by confent 
of each party ; neceflary, is what the judge of his authority 
doth, whether the party will confent or not. 5 

There is alfo a fequeftration in the court of chancery againft 

a perfon for non-appearance upon a bill exhibited, or for not 
yielding to a decree, or the like. In which cafe, a com= 
miffion is ufually dire€ted to certain perfons therein named, 
impowering them to feize the defendant's real and perfonal. 
eftate into their hands; or it may be, fome particular 
part or parcel of his lands, and to receive and fequefter the 
rents and profits thereof, until the defendant fhall have 
anfwered the plaintiff’s bill, or performed fome other 
matter which has been ordered and injoined him by the. 
court, for not doing whereof he is in contempt. Cur/- 
Canc. 89« 

A fequeftration is alfo a kind of execution for debt, efpe~ 
cially in the cafe of a beneficed clerk, of the profits of the. 
benefice, to be paid over to him that had the judgment, till 
the debt is fatisfied. 


` SERJEANT, is a word diverfely ufed, and applied to 
fundry offices and callings. Firft, a feryeant at law, ferviens 
ad legem, which is the higheft degree taken in the common 
law. _ The court of common pleas is fet apart for ferjeants 
to plead therein, yet they are not fo limited as to be reftrain-~ 
ed from pleading in any other court. Ofthefe, one or more 
are efpecially called the zing’s ferjeants, to plead for him in 
all his caufes, efpecially in cafes of criminal ca a 
There 
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2. If the hiring be general, without any particular time 
limited, the law conftrues it to be a hiring for a year; upon 
a principle of natural equity, that a fervant fhall ferve, and 
the matter maintain him, throughout all the revolutions of 
the refpeétive feafons, as well when there is work to be done, 
as when there is not. But the contract may be made for a 
longer or {maller time. 1 Black. 425. - 

3. If a fervant be under age, his agreement with the 
matter to his difadvantage fhall not prejudice him; but 
if it be to his advantage, it is good in law. Dalt. c. 58. 

4. If a woman who is a fervant fhall marry, yet fhe hall 
ferve out her time, and her hufband cannot take her out of 
her mafter’s fervice. Dalt. c. 58. 

. If any perfon hire or retain my fervant, being in my 
fervice, for which the fervant'departeth from me, and goeth 
to ferve the other, I may have an a€tion for damages againft 
both-the new mafter and the fervant, or either of them; but 


if the new mafter did not know that he is my fervant, no ac- - 


tion lies, unlefs he afterwards refufe to reftore him upon in- 
formation and demand. x Black. 429. 

6. If a fervant fall fick, or be hurt or difabled by the ac& 
of God, or in doing his mafter’s bufinefs, his mafter 
may not put him away, nor abate any part of his wages. 
Dalt. c. 58. 

7. A fervant affaulting his mafter or other perfon having 
overfight of him, fhall be imprifoned fora year, or fuch lefs 
time as two juftices before whom he fhall be convicted fhall 
think fit. 5 El. č 4. 

g. A matter is allowed by law, with moderation to chaf- 
tife his fervant being under age; but if the mafter or mif- 
trefs beats any fervant of full age, it may be a good caufe of 
difcharge, on complaint to the juftices. 1 Black. 428. 

g. A mafter may abet and aflift a fervant in any action at 
law againft a ftranger : whereas, in general, it is an offence 
again{t public juftiçe to encourage {uits and animofities, by 
helping to bear the expence of them, and is called in law 
maintenance. Jd. 429. 

ro. A mafter may bring an aétion ‘againft any man for 
heating or maiming his fervant ; but in fuch cafe, he muft 
aflign, as a {pecial reafon for fo doing, his own damage by 
the lofs of his fervice, and this lofs muft be proved upon the 
trial: and the fervant alfo may maintain an action for the 
battery or imprifonment. 3 Black, 142, 
11. Sa 
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committed to fome workhoufe, and there kept to hard labour 
for eighteen months. ; 

> r5. If a fervant is robbed of the mafter’s money, the 
mafter or the fervant may bring the aétion againft the hun- © 
dred. Wood. b. 1. c. 6. 

16, If a fervant fells his mafter’s horfe or other goods in 
a fair or market, with fecret faults which the mafter knew 
of, the buyer can have no advantage againft the mafter, un- 
lefs he bid the fervant fell to that perfon certain. Wood. b. 1. 
c. 6. 1 Roll’s Abr. gg: 

17. By hiring and fervice for a year, a fervant gains a - 
fettlement in the parifh where he ferved the laft forty 
days. 

ke Difputes concerning wages or mifbehaviour, between 
mafter and fervant, are in moft cafes determinable before 
juftices of the peace, 

19, No mafter can put away his fervant, or fervant leave 
his mafter, either before, or at the end of his term, without 
a quarter’s warning, unlefs upon reafonable caufe to be al- 
lowed by a juftice of the peace: but they may part by con- 
fent, or make a {pecial contrat. 5 Ei, c. 4. 

20. The contra& is not diffolved by the death of the 
matter; the fervant is obliged to ferve the executor, and the 
executor is to pay him. Burr. Settlem. Caf, 182. 

And by the 25 G. 3. c: 43. and 25 G, 3. ¢. 70. certain 
duties are impofed on feveral defcriptions of male and female 
fervants, which are to be under the management of the com- 
miflioners of the window duties, 


SESSION OF PARLIAMENT, is the fitting of the 
arliament on the great affairs of the nation; which feffion 
continues till it be either prorogued or diffolved, and breaks 
not off by adjournment; therefore, upon an adjournment, all 
things continue in the ftate they were in before the adjourn- 
ment; but a prorogation puts an end to the feflion: in which 
cafe, fuch bills as are begun, and not perfected, muft 
be refumed de novo (if at all) in a fubfequent feffion, 


4 Infi. 27, 


SESSION OF THE PEACE, is a court of record, holden 
before two or more juftices, whereof one is of the quorum, 
for execution of the authority given to them by the com- 
miflion of the peace, and certain acts of parliament. The 
general {eflions and quarter {ellions are not i oni 

OF 
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Several inheritance, is an inheritance ¢ofveyed fo as 
to defcend, or come to two perfons feverally by moieties. 

Several tail, is that whereby land is given and intailed 
feverally to two. 


SEVERALTY, eftate in, is that which is holden by the 
tenant in his own right only, without any other perfon being 
joined or connected with him in point of intereft, during the 
continuance of his eftate. 2 Black. 179. 


SEVERANCE of joint tenancy, may be made by deftroy-. 
ing any of its conftituent wnities. 1. That of time, which 
refpects only the original commencement of the joint eftate, 
cannot indeed (being now paft) be affected by any fub- 
fequent tranfactions. But, 2. The jointenants eftate ma 
be deftroyed without any alienation, by merely di/uniting 
their poffeflions ; and therefore, if two jointenants agree to. 
part their lands, and hold them in feveralty, they are no. 
longer jointenants; alfo, one jointenant may, by writ of 
partition, compel another to divide. 3. By deftroying the 
unity of fit/e ; as if one jointenant alienes and conveys his 
eftate to a third perfon, here the jointenancy is fevered, 
and turned into a tenancy in common. 4. By deftroying 
the unity of interef. And therefore, if there be two 
jointenants for life, and the inheritance is purchafed 

y or defcends upon either, it is a feverance of the 
jointure. 

Severance of corn, is the cutting and carrying it off from 
the ground: and fometimes the fetting out the tithes from 
the reft of the corn, is called feverance. 


SEWER, is a frefh water trench, or little river, de- 
fended with banks on both fides, to carry the water 
into the fea, and thereby preferve the land againft in- 
undations. 

Commiffions of fewers are appointed under the great feal. 
Formerly, they were wont to be granted pro re naté at the 
pleafure of the crown, but now at the difcretion and nomi- 
nation of the lord chancellor, lord treafurer, and chief 
juftices, purfuant to the ftatute 23 H.8.c.5. 3 Black.'73, 

Their jurifdition is to overlook the repairs of fea banks, 
and fea walls, and the cleanfing of rivers, public ftreams, 
ditches, and other conduits, whereby any waters are carried 

of; 
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but not to exceed twelve months for fuch non-payment, 
And for every fubfequent offence 5 /. a piece, and a like 
imprifonment for fix months, and until the forfeiture be 
paid; but not to exceed two years for the non-payment 
thereof. . And all fhips or veflels employed therein fhall be 
forfeited. 


SHERIFF: 

1. SHERIFF, fhire-reeve, the reeve, bailiff, or officer of - 
the fhire, is an officer of great antiquity in this kingdom. 
He is called in Latin vice-comes, as being deputy of the earl or 
comes, to whom the cuftody of the county was committed at 
the firft divifion of the kingdom into fhires. But the earls 
in procefs of time, by reafon of their high employments 
and attendance on the king’s perfon, not being able to tranf- 
act the bufinefs of the county, were delivered of that burden, 
referving to themfelves the honour, but the labour was laid 
on the theriff. So that now the fheriff doth all the king’s 
bufinefs in the county; and though he be ftill called vice- 
comes, yet he is intirely independent of, and not fubje& to 
the earl; the king by his letters patent committing the cuf- 
tody of the county to the fheriff, and to him alone. 
1 Black. 339- 

2. By feveral ftatutes, none fhall be theriff, except he have 
fufficient land within the county to anfwer the king and his, 
people. And by the militia a@, 26 G. 3. c. 107. no man, 
during the time that he is a€ting as a militia officer, thall be 
obliged to ferve the office of fheriff. Alfo an attorney is ex- 
empted from the office of fheriff, by reafon of his attendance 
on the courts at We/fminfer. Burr. Mansf. 2109. 
` 3. At the common law, the fheriff was chofen by the 
county; but this was afterwards altered by ftatute; and 
the cuftom now is, that the great officers of ftate, together 
with the judges, meet in the exchequer chamber, and there 
agree upon three perfons to be propofed to the king, who 
afterwards appoints one of them to be theriff. 

4. At the entering upon his office, the fheriff fhall take 
the following oath, to be adminiftered in purfuance of a 
writ of dedimus poteflaten: 1 4. B. do fwear, that I will 
« well and truly ferve the king’s majefty in the office of fhe- 
« riff, m the county of and promote his majefty’s 
« profit in all things that belong to my office, as far as I 
e legally can or may. I will truly preferve the king’s 
€ rights, and all that belongeth to the crown, I will not 
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view and indenture between the two fheriffs; wherein muf 
be comprehended all the actions which the old fheriff hath 
again{t every prifoner, though the executions are of record. 
And till the delivery of the prifoners to the new fheriff, they 
remain in the cuftody of the old theriff, notwithftanding the 
letters patents of appointment, the writ of difcharge, and the 
writ of delivery. Neither is the new fheriff obliged to re- 
ceive the prifoners, but at the gaol only. But the office of 
the old {herif ceafes, when the writ of difcharge cometh to 
him. 3 Co. 72. 

6. As keeper of the king’s peace, the fheriff is the firft man 
in the county, and fuperior in rank to any nobleman therein, 
during his office. He may apprehend and commit to prifon 
all perfons who break the peace, or attempt to break it; and 
may bind any one in a recognizance to keep the king’s peace. 
He may, and is bound ex officio to purfue and take all 
traitors, murderers, felons, and other mifdoers, and commit 
them to gaol for fafe cuftody. He is alfo to defend his coun- 
ty againft any of the king’s enemies when they come into the 
fand : and for this purpofe, as well as for keeping the peace 
and purfuing felons, he may command all the people of his 
county to attend him; which is called the pofe comitatus, or 
power of the county; which fummons, every perfon above 
fifteen years of age, and under the degree of a peer, is bound to 
attend upon warning, on pain of fine and imprifonment. 
Yet he cannot exercife the office of a juftice of the peace, for 


then this inconvenience would arife, that he fhould command 


himfelf to execute his own precepts. 1 Black. 343. 

7. He hath jurifdiction in caufes both criminal and civil ; 
for which purpofe he hath two courts ; his towrn for criminal 
caufes, which is therefore the king’s court ; the other is his 
county court, for civil caufes; and this is the court of the fhe- 
riff himfelf. i 

8. The under-/beriff is appointed by the high theriff, be- 
caufe he fhall anfwer for him; and he fhall take the like 
oath as the high fheriff, mutatis mutandis. 3 G. c. 15. 

The under-fheriff ufually performs all the duties of the 
office; a very few only excepted, where the perfonal pre- 
fence of the high fheriff is neceflary. But no under-fheriff 
{hall abide in his office above one year; nor fhall he pradtife 
as attorney during the time he continues in fuch office. 
1 Black. 345. j ; 

. The bailifs alfo are appointed by the fheriff; and every 
pailif, when he gives fecurity upon entering into his se 
a 


336 SHO 


fervants, nor fhall have more than 40 men in livery, nor lefs 
than twenty in Englaud and twelve in Wales. 

_ 14. By feveral old ftatutes, theriffs are to continue in their 
office no longer than one year, except in London, Middlefex,. 
and towns being counties of themfelves, and where the 
office is a man’s freehold or inheritance : yet it hath been faid, 
that a fheriff may be appointed during the king’s pleafure 5 
and fo is the form of the writ. And none that hath been 
fheriff, fhall be fo again within three years, if there be other 
fuffcient. 1 Ric. 2. c. II. v 

15. If the fheriff fhall die before his office fhall be expired, 
the under-fheriff fhall execute the fame in the deceafed fhe- 
riffs name, till a new fheriff be fworn; and fhall be anfwer- 
able for the execution thereof as the deceafed fheriff would 
have been. 3 G. c. 15. 


SHIPS. Wilfully deftroying a fhip, with intent to pre- 
judice the infurers; plundering a fhip in diftrefs; ftealing 
goods of the value of 4os. from on fhipboard; burning or 
deftroying any of his majefty’s fhipping or ftores; are, by a 
variety of ftatutes, made felony without benefit of clergy. 


-SHIREMAN, was anciently the governor fof the fhire; 
the carl having been fo denominated from his prefiding over, 
and having the cuftody of the fhire committed to him. 


SHOOTING at any perfon; in any dwelling-houfe or 
other place, though death doth not enfue, is felony without 
benefit of clergy, by the black'aét, 9 G. c. 22. 


SHOP-BOOK, is not allowed of itfelf to be given in 
evidence for the owner; but a fervant who made the sr 
may have recourfe to it to refrefh his memory : and if fuch 
fervant (who was accuitomed to make thofe entries) be dead, 
and his hand be proved, the book may be read in evidences 
But by. the ftatute 7 F. c. 12. this fpecies of evidence is cone 
fined to fuch tranfaétions as have happened within one year 
before the action brought; unlefs between merchant and 
merchant in the ufual intercourfe of trade. 3 Black. 368. 


SHOPLIFTERS, are thofe that fteal goods privately out 
of /bops ; which being of the value of 5s. though no perfon 
be in the fhop, is felony without benefit of clergy. 


SHOR- 
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“ fealed and delivered,” continues to this day, notwithftand= 
ing the ftatute of frauds and perjuries, 29 C. 2. c. 3. 
exprefsly directs /igning in all grants of lands, and many 
other fpecies of deeds; in which, therefore, figning feems to 
be now as neceflary as fealing, though it hath been fome- 
times held that the one includes the other. 2 Black. 306. 


SIMILITUDE of hand-writing. Though from the re- 
verfal of colonel Sydney’s attainder by aét of parliament in 
1689, it may be collected, that the mere fimilitude of hand- 
writing in two papers {hewn to a jury, without other com- 
current teftimony, is no evidence that both were written by 
the fame perfon ; yet, undoubtedly, the teftimony of witneffes, 
well acquainted with the party’s hand-writing, that they 
believe the paper in queftion to have been written. by him, is 
evidence to be left to a jury. 4 Black. 358. 


SIMONY, is a corrupt contract for a prefentation to 
any benefice of the church, for money, gift, or reward. 
Tt is fo called from the refemblance it is faid to bear to the 
fin of Simon Magus, though the purchafing of holy orders 
feems to approach nearer to his offence. It was by the 
canon law a very grievous crime; unto which, divers 
acts of parliament have added other reftrictions. 

By one of the canons of 1603, every perfon, before his 
admiffion to any ecclefiaftical promotion, fhall, before the 
ordinary, take an oath, that he hath made no fimoniacal pay- 
ment, contract, or promife, dire€tly or indireétly, by him- 
felf or any other, for the obtaining of the faid promotion ; 
and that he will not afterwards perform or fatisfy any fuch 
kind of payment, contrac, or promife, made by any other 
without his knowledge or confent. 

By the ftatute 31 Æ. c. 6. if any perfon fhall, for any 
reward or promife thereof, dire@tly or indire@tly give or 
beftow any benefice with cure of fouls, dignity, prebend, 
or living ecclefiaftical, the fame fhall be void, and the king 
fhall prefent for that turn: and every perfon giving or tak- 
ing fuch reward, fhall forfeit double the value of one year’s 
profit of the benefice: and every perfon accepting fuch 
benefice fimoniacally, fhall be difabled to have or enjoy the 
fame. - + 

And by the 12 4n. f. 2. c. 12. if any perfon, for money 
or profit, fhall procure in his own name, or in the name of 
any other, the next prefentation to any living ecclefiaftical, 

steht ; and 
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SLANDER, is the defaming of a man in his reputation, 
profeflion, or livelihood : as if a man, malicioufly and falfely, 
utter any flander or falfe tale of, another, which may 
either endanger him in law, by impeaching him of fome 
heinous crime, as to fay that a man hath poifoned another, 
or is perjured; or which may exclude him from fociety, as 
to charge him with having an infe€tious difeafe; or which 
may impair or hurt his trade or livelihood, as to. calla 
tradefman a bankrupt. Words fpoken in derogation of 4 
peer, a judge, or other great officer of the realm, whic. 
are called /candalum magnatum, are held to be ftill more 
heinous; and though they be fuch as would not be a€tion- 
able in the cafe of a common perfon, yet, when fpoken in 
difgrace of the.great men of the realm, they amount to an 
atrocious injury, which is redrefled by a€tion on the cafe, 
founded on many ancient ftatutes, as well on behalf of the 
crown to inflict the punifhment of imprifonment on the 
flanderer, as on behalf of the partyto recover damages for the 
injury fuftained. -Words alfo tending to fcandalize a ma- 
giftrate, or perfon in a public truft, are reputed more 
highly injurious than when fpoken of a private man. 
3 Black. 324. 

For fcandalous words of any of the kinds above-mention- 
ed, an action on the cafe may be. had, without proving any 
particular damage; but with regard. to words that do not 
thus apparently, and upon the face of them, import fuch de- 
famation as will of courfe be injurious, it is neceflary that 
the plaintiff fhould aver fome particular damage to have 
happened ; which is called laying his a€tion with a per quod; 
as if I fay, that fuch a clergyman. is a baftard, he cannot 
for this bring an action againft me, unlefs.he :can thew 
fome fpecial lofs by it; in which cafe, he may bring his 
action againft me for faying he was a baftard, per guod he 
loft the prefentation to fuch a living. In like manner, to 
flander another man’s title, by fpreading fuch injurious 
reports, as, if true, would deprive him of his eftate, (as to call 
the ifue in tail, or one who hath land by defcent, a baftard,) 
is acticnable, provided any {pecial damage accrues to the 
proprietor. thereby ; as if he lofes an opportunity of felling 
the land... Jd. OF 

But mere fcurrility, or.opprobrious words, which neither 
in themfelves import, nor are in fat attended with any 
injurious. effe¢ts, will not fupport an action. So hanea 
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SLUICE, is a frame to keep or let out water. By r G. 2) 
c: 19. to deftroy any lock or fluice on any navigable river is 
made felony, and the offender may be tranfported for feven 
years. 


SMUGGLERS, are thofe perfons that conceal pro- 
hibited goods, and defraud the king of his cuftoms on the 
fea coaft, by running of goods and merchandize. 

If any goods be fhipped or landed without warrant 
and prefence of an officer, the veflel fhall be forfeited, 
and the wharfinger fhall forfeit 100/., and the mafter 
er mariner of any fhip inward bound, fhall forfeit the 
value of the goods: and any carman, porter, or other affift- 
ing, fhall be committed to gaol, till he find furety of the 
good behaviour, or until he fhall be difcharged by the court 
of exchequer. 13 & 14C.2. ¢. 11. 

If goods be relanded after drawback, the veffel and goods 
fhall be forfeited; and every perfon concerned therein fhall 
forfeit double value of the drawback. 8 An. c. 13. 

Goods taken in at fea fhall be forfeited, and alfo the veffel 
into which they are taken; and every perfon concerned 
therein fhall forfeit treble value. 9G. 2. c. 35. 

Veflel hovering near the coaft fhall be forfeited, if under 
fifty tons burden; and the goods fhall alfo be forfeited, or 
the value thereof. 5 G. 3. c. 43. 

Perfons receiving or buying run goods fhall forfeit 20/. 
8 G. c 18. 

Concealer of run goods fhall forfeit treble value. 
8 G. c. 18. 

Offering run goods to fale, the fame fhall be forfeited, 
and the perfon to whom they are offered may feize them; 
and the perfon offering them to fale fhall forfeit treble value. 
IE Git. 30. 

Porter or other carrying run goods fhall forfeit treble 
value. 9 G. 2. ¢ 35. 

Perfons armed or difguifed carrying run goods, fhall be 
guilty of felony, and tranfported for feven years, 8 G. 
c. 18. 9G. 2. c35. And if they be three or more in com- 
pany, they fhall be guilty of felony without benefit of clergy. 
19 G.2. ¢. 34: 

An officer of the cuftoms is liable to an a€tion for a wrong 
feizure, notwithftanding that there may be a probable caufe. 
Str. 820. 


SNUFF. See Tosacco, 
SOAP. 
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By ‘the: ftatute of 12 C..2. c. 24. all the ancient 


tenures by knight’s fervice are turned into free’and com- 
mon focage. 


SOLDIERS : 

1. THE regulations concerning the foldiery (exclufive of 
the militia) depend chiefly on the annual aéts againft 
mutiny and defertion. In the cafe of inlifing, when any 
man fhall be inlifted, he fhall in four days time, but not 
fooner than twenty-four hours, be carried before the next — 
juftice of the peace, and before him fhall be at liberty to 
declare his diffent to fuch inlifting; and in fuch cafe, on 
returning the inlifting money, and 20s. for the charges 
expended on him, he fhall in prefence of fuch juftice be 
cifcharged ; otherwife, he fhall take the oath of inlifting 
before fuch juftice, and by him be certified to be duly inlift- 
ed: but if, after having received the inlifting money, he 
{hall abfcond, or refufe to go before fuch juftice, he thall 
be deemed to be inlifted, and may be proceeded againft as if 
he had taken the faid oath. 

2. No foldier fhall be arreffed and taken out of the fervice 
for any debt lefs than 10 /, 

3. Soldiers fhall. not be billetted except only in public 
houfes, and not in the houfe of any private perfon without 
his confent. 

4. During the time of election of members of parliament, 
they fhall, by order of the fecretary at war, be temoved from 
the place of ele&tion. 

5. If any officer or foldier thall kill game, without leave of 
the lord of the manor, fuch officer fhall forfeit 5/., and 
for every fuch foldier killing game, the commanding officer 
fhall forfeit 20s.: and fuch officer, not paying, fhall forfeit 
his commiflion. 

6. Every officer or foldier who fhall excite or join in any 
mutiny or fedition, or fhall not ufe his utmoft endeavours to 
fupprefs the fame, or fhall not give immediate notice there- 
of to his commanding officer, or fhall defert, or lift in any 
other regiment, or be found’ fleeping on his poft, or leave 
it before relieved, or fhall hold correfpondence with the 
enemy, or ftrike, or ufe any violence againft his fuperior 
officer, or difobey his lawful commands, fhall fuffer:death, or 
fuch other punifhment as a court martial fhall infliG. 

7. The conftable may take up any perfon reafonably fuf- 
pected to be a deferter, and carry him.before.a juftice; and if 
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the principal freeholders in the prefence of the attornies on 
both fides; who are each of them to ftrike out twelve, and 
the remaining twenty-four are returned upon the panel. 
3 Black. 357. 

Either party is intitled upon motion to have a fpecial jury 
ftruck, as well at the aflizes asat bar, he paying the extraor- 
dinary expence ; unlefs the judge fliall in open court certify 
upon the back of the record, that the caufe was proper to be 
tried by a fpecial jury. Jd. 358. ; 

A perfon ferving on a fpecial jury, fhall not be allowed 
more than the fum which the judge fhall think reafonable, 
not exceeding one guinea; except in caufes wherein a view 
js directed. 24 G. 2. c. 18. 


SPECIAL OCCUPANT. See Pur AUTER VIE. 


SPECIAL PLEADING, is where the defendant doth not 
traverfe or deny the whole declaration, (which is called the 
general ifue, ) but fets forth fome fpecial matter whereby to 
evade it. Special pleas, in bar of the plaintiff's demand, 
are various, according to the circumflances of the defendant’s 
éafe; as in real actions, a general releafe or a fine, either 
of which may deftroy and bar the plaintiff’s title, Or in per- 
fonal aétions, an accord, arbitration, condition performed, 
non-age of the defendant, or fome other fact which precludes 
the plaintiff from his a@tion, A juftification is likewife a 
fpecial plea in bar; as in actions of affault and battery, that 
the plaintiff ftruck firft ; in trefpafs, that the defendant did 
the thing complained of in right of fome office which war- 
ranted him fo to do; or in an aétion of flander, that the 
plaintiff is as bad as the defendant reprefented him. For- 
merly, the gencral iffue was feldom pleaded, except when 
the party meant wholly to deny the charge alleged againft 
him; but when he meant to excufe or palliate the charge, it 
was ufual to fet forth the particular faéts in a fpecial plea, 
But the fcience of fpecial pleading having been often pervert- 
ed to the purpofes of delay, the courts, in fome inftances, 
and the legiflature in many more, have permitted the general 
iffue to be pleaded, and the fpecial‘matter to be given in evi- 
dence. 3 Black. 305. 

SPECIALTY : at 

 Desrs by jpecialty, or fpecial contrag?, are fuch whereby a 
{fum pf money becomes due by deed, or inftrument under 


feal: whcreas, on the contrary, debts by fimple contraG arg 
fuch, 
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And by feveral ftatutes, regulations are made for the dif- 
tilling and reétifying of fpirits, which is to be under the ma- 
nagement of the officers of excife. È 

And by the 24 G.3. c. 41. every diftiller and reétifier of 
Apirits {hall take out a licence annually, for. which he fhall 
pay according to the contents of his ftill, on the penalty 
of 30/. 

And every dealer in fpirits, not being a retailer, rectifier, 
or diftiller, fhall take out a licence annually, for which he 
fhall pay 5/.on the penalty of reo/. 

And by the 30 G. 3. c. 38. every retailer of fpirits, 
{hall take out a licence annually, for which he fhall pay 
a fum in proportion as his houfe fhall be rated, under the 
19 G. 3. for impofing a duty on inhabited” houfes, on the 
penalty of s5o/. 


SPOLIATION, is a writ obtained by one of the parties 
in fuit, fuggefting that his adverfary (/poliavit ) hath wafted 
the fruits and profits, or received the fame, to the prejudice 
of him who fueth out the writ. It is brought in the {piritual 
court, by one incumbent againft another, where they both 
claim by one patron, and the right of patronage doth not 
come in queftion; as if a parfon be created a bifhop, and 
hath a difpenfation to hold his benefice, and afterwards the 
patron prefents another incumbent, who is inftiruted and 
inducted, in this cafe the former may have a fpoliation in 
the fpiritual court againft the latter, becaufe they both claim 
by one patron, and the right of patronage doth not come in 
debate ; and becaufe the intruder came into poffeffion of the 
benefice, by the courfe of the fpiritual law; that is, by infti- 
tution and induétion : for otherwife, if he be not inftithted 
and inducted, a fpoliation lies not againft him, but a writ of 
trefpafs, or an aflize of novel diffeifin. F. N. B. 


SQUIBS. See Fireworks, 


STABBING, is a fpecies of manflaughter, which is pu- 
nifhed as murder, the benefit of clergy being taken away 
from it by ftatute 1 Fa. c. 8. which enacts, that where one 
thrufts or ftabs another, not then having a weapon drawn, 
or who hath not then firft ftricken'the party ftabbing, fo that 
he dies thereof within fix months after, the offender fhal} not 
have the benefit of clergy, though he did it not of malice 
aforethought. 

5 STABLE 
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becaufe in that place, the faid ftars or contra€ts were anci» 
ently kept. 4 Black. 266. L 


STAR, or bent, planted on the fea coafts in the north 
weit parts of England, being of great ufe to preferve the fand 
from being blown away, and caft upon the adjacent lands; 
a penalty of 20s. is infli&ted on any perfon pulling up 
or defiroying the fame, by the ftatute 15 G. 2. c. 33. 


STARCH. By the 24 G. 3. c. 41. every ftarch-maker 
dhall take out a licence annually, from the officers of 
_excife. 

And by feveral ftatutes, regulations are made for the 
making of ftarch, and duties are impofed thereon, which 
are alfo to be under the management of the officers of. 
excife. i 


STAR CHAMBER, camera ftellata, is faid to have been 
fo called from the roof of the chamber where the court was 
holden having been anciently garnifhed with gilded ftars. 
It was a court of very ancient original, but new modelled af- 
terwards by divers ftatutes. It confifted of feveral of the 
lords fpiritual and temporal, being privy counfellors, together 
‘with two judges of the courts of common law, without the 
intervention of any jury. Their legal jurifdi€tion extended. 
oyer riots, perjury, mifbehaviour of public officers, and 
other notorious mifdemeanors. But afterwards, they ftretch- 
ed their power beyond the utmoft bounds of legality, vindi- 
cating all the incroachments of the crown, in granting mo- 
nopolies, in ifluing proclamations which fhould have the 
force of laws, in punifhing fmall offences, or no offences at 
all, but of their own creating, by exorbitant fines, imprifon+ 
ment, and corporal feverities; until at laft this court became 
fo odious, that it was finally abolifhed by the ftatute 16 C. 
¢ 10. 4 Black. 264. 


STATUTE has divers fignifications. Firft, it fignifies an 
aét of parliament made by the king, lords, and commons in 
parliament. Secondly, it is a fhort writing called a ftatute 
merchant, or ftatute ftaple, which are in the nature of bonds, 
and are called /fatutes, as being made according to the 
form provided in certain ftatutes or acts of parliament. 
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fterling, we now fay, fo many pounds of lawful Zaglif 

money; but'the word is not wholly difufed, for though we 

ordinarily fay lawful money of England, yet in the mint they 

call it fterling money. And when it was found convenient 

in the fabrication of money to have a certain quantity of bafer 

metal to be mixed with the pure gold and filver, the word 

flerling was then introduced ; and it has ever. fince been ufed ` 
to denote the certain proportion or degree of finenefs, which 

ought to be retained in the refpective coins. Lownds’s Effay 

on Coins, 14.. 


STEWS, (from the French ¢fuves, a flove, or bath,) are 
thofe places which were permitted in England to women of 
profefied lewdnefs, and who for hire would proftitute their 
bodies to all comers; fo called, becaufe diffolute perfons are 
wont to prepare themfelves for a€ts of incontinence by ba- 
thing. Thefe had long continued on the bank fide in South- 
wark, but were finally fupprefled by king Henry the eighth, 
by proclamation, in the 37th of his reign. 3 In/t. 205. 


STINT, is the proportionable part of a man’s cattle, 
which he may keep upon the common. The general rule iss 
that the commoner fhall not turn more: cattle upon the com- 
mon, than are fufficient to manure and ftock the land, to 
which his right of common is annexed.: There may be fuch 
a thing as common without ftint or number; but this hath 
been very feldom granted;, and the grantee, at this day, cans” 
not grant it over. 3 Black. 239. L. Raym. 407. 


_ STIRPES, a ftock, is chiefly ufed in eftimating the dif- 
ferent interefts of the feveral kindred, in the diftribution of 
an inteftate’s effects; of which kindred, fome take per capita, 
by the heads, and fome per /tirpes, by the ftocks, from which 
they have refpedtively defcended: as if the next of kin to 
the inteftate be his three brothers, 4., B., and C: here his 
eftate is divided into three equal portions, and diftributed 
per capita, to every one an equal fhare; but if one of thefe 
brothers, 4. had been dead, leaving three children, and 
another, B. leaving two, then the diftribution muft have 
been per /tirpes; to Wit, one. third to 4.’s three children, 
another third to B.’s two children, and the remaining third 
to C. the furviving brother ; yet if C. had alfo been dead | 
without iffue, then 4.’s and B.’s five children,- being all n 
; equa 
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he fhall be deemed an acceflary after the fa&, and faffer aca 
cordingly. 

By 4 G. c. 11. if any perfon fhall take money or other re~- 
ward, under pretence of helping any perfon to ftolen goods, 
he fhall, unlefs he profecutes the felon, be guilty of 
felony, in the fame manner as if he had ftolen the faid 
goods, 
And by the fame ftatute, advertifing a reward for the re- 
turn of things ftolen, with no queftions afked, or words to 
the like purport, fubjeéts both the advertifer and printer to a 
forfeiture of sol. 

By the 30 G. 2. ¢. 24. if any perfon who fhall offer any 
goods by way of pawn, exchange, or’ fale, fhall not give a ` 
fatisfa€tory account how he came by the fame, or if there 
be any other reafon to fufpect them to be ftolen, the perfon 
to whom they are offered may detain him, and deliver him 
to'a conftable, who fhall carry him before a juftice; and if 
the juftice fhall find caufe to fufpect that the goods were 
ftolen, he may commit him for fix days for further exami- 
nation; and if it fhall appear to the fatisfaction of fuch 
juftice, that the faid goods were ftolen, he thall commit the 
offender to be dealt with according to law. é 


STORES: 

x. Ir any perfon having charge of the king’s armour, 
ordnance, ammunition, fhot, powder, or habiliments of 
war, or of any victuals provided for victualling the 
army, fhall imbezzle the fame, to the value of 205. ; or fhall 
fteal or imbezzle any of his majefty’s fails, cordage, or 
other naval ftores, to the like value of 20s; he fhall be 
guilty of felony without benefit of clergy: if under that 
value, he may be punifhed by fine, imprifonment, or 
procefs out of the exchequer. 31 Ei. coq. 22 €. 2. 6. Se 
9 G. 3. & 30 

2. No perfon fhall mark any ftores of war, or naval 
ftores, with the king’s mark; that is, cordage of three inches 
and upwards with a white thread laid the contrary way, or 
any fmaller cordage with twine in lieu of white thread laid 
the contrary way, or any canvas with a blue ftreak in the 
middle, or any other ftores with the broad arrow, on pain 
of forfeiting not exceeding 2007. © 17G. 2.6.40. 0, 

And the perfon in whofe cuftody fuch goods or ftores fo 
marked, or any timber, thick ftuff, or plank, marked A 

the 
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to the party grieved, and damages equivalent to the lofs fuĝ 
tained for want of his evidence. A fubpoena duces tecum, 
is to compel the witnefs to bring with him fome writing or 
other evidence neceflary to be produced in the caufe. A 
fubpoena in chancery, is a writ commanding the defendant to 
appear and an/wer the plaintiff’s bill; fo there is a fubpoena 
to make better anfwer, fubpoena to reply, fubpoena to 
rejoin, fubpæna to hear judgment, fubpoena for cofis, and divers 
others. 


SUBSIDY. Anciently the neceflities of government 
were fupplied by jifteenths and fubjidies. A fifteenth, was 
a grant by the commons of the fifteenth part of all their 
moveable goods, for perfonal eftate was very inconfiderable 
in thofe days, an intire fifteenth throughout the kingdom 
being only about 29,000/.; and therefore unto this was 
fuperadded the /ubfidy, which was an aid to be levied of every 
“fubje&t of his lands or goods, after the rate of qs. in the 
pound for lands, and 2s. 8d. for goods. This fubfidy was 
eftimated at a medium at about 70,000/., whilft a fubfidy 
of the clergy (including the monafteries) was about 2,000 /. 
But this way of taxation by fifteenths and fubfidies being at- 
tended with many inconveniencies, they were fucceeded by 
the modern land tax. 


SUCCESSOR. A fole corporation regularly cannot take 
in fuccefion goods and chattels, either in action, as bonds > 
and recognizances ; or in poffefon, as leafes for years; for 
the executors or adminiftrators fhall have them. And al- 
though a leafe be made to a man and his heirs, yet it fhall 
not go to his heirs, but to his executors. 1 Inf. 46. 


SUFFER ANCE, (eftate at,) is where one comes into pof- 
fefhion of land by lawful title, but keeps it afterwards with. 
out any title at all; as if a man takes a leafe for a year, and 
aftervthe year is expired, continues to hold the premifes 
without any frefh leave from the owner of the eftate. Or if 
a man grants a leafe at will, and dies, the eftate at will is 
thereby determined; but if the tenant continue in pofleffion, 
he is tenant at fufferance: and in this cafe, having come in by 
jawful title, the landlord cannot recover poffeffion, but by 
a€tual entry and legal procefs of ejectment. But by the 4 G: 2. 
r, 28. tenants holding over, after determination of their term, 
and after demand made in writing, to deliver poffeflion, are ` 

ra rendered 
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SUMAGE, toll for carriage on horfeback. 


SUMMARY proceedings, are fuch as are directed by 
particular acts of parliament, for the conviction of offenders, 
and the infli€ting of certain penalties created by thofe a&s, 
In which there is no intervention of a jury, but the part 
accufed is acquitted, or condemned, by the fuffrage of fack 
perfon only as the ftatute hath appointed for his judge, 
Of this kind are moft of the proceedings before juftices 
of the peace, intended for the eafe of the fubject, by doing 
him fpeedy juftice, and not harafling the freeholders with 
frequent and troublefome attendance to try every minute 
offence; but hereby, withal, the fubje& is deprived of the 
benefit of that famous claufe in the great charter, that a man 
{hall be tried by his equals. 4 Black. 280. 


SUMMONS, is a notice given upon all writs in real’ 
actions; and alfo upon perfonal writs for injuries not being 
againft the peace, for the defendant to appear in court at 
the return of the original writ; and this notice is given to 
the defendant by two of the fheriff’s officers called /vmmoners, 
either in perfon, or left at his houfe or land; in like mans 
ner as in the civil law, the firft procefs is by perfonal 
citation. This warning on the land, is given in real actions, 
by erecting a white ftick or wand on the defendant’s 
grounds; and by the flatute of 31 El. c. 3. it muft alfo be 
proclaimed on fome Sunday before the door of the parifh 
church, 3 Black. 279. i 

Alfo in fummary convictions before juftices of the peace, 
it is neceffary that the party accufed be fummoned before he 
be condemned. 4 Black. 279. $ 

But the want of a fummons in-fuch‘cafe may be fupplied, 
if the party appears and anfwers to the charge againit him, 
Bur. Mansf. 1786. 


SUNDAY. See Lorp’s Day. 
SUPERSEDEAS, is a writ that lies in a great many 


cafes, and fignifies in general, a command to ftay proceed- 
ings at law, on good caufe fhewn, which ought otherwifeto ` 
proceed. F. N. B. Ra 
When a certiorari is delivered, it is a fuperfedeas to in- 
ferior courts below ; and being allowed, all their proceedings 
afterwards are erroneous. 
If 
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both of them next and immediately under God, fubject and 
obedient to the head. And finally, it hath been thought 
proper to fubftitute by authority of parliament a recognition 
by oath of the king’s fupremacy, fpecifying that no foreign 
prince, prelate, ftate, or potentate, hath or ought to have 
any jurifdiction, power, fuperiority, pre-eminence, or 
authority, ecclefiaftical or fpiritual, within this realm. 
i Black. 368. 


SURCHARGE, an overcharge; as where a man puts 
more cattle upon the common than he hath a right to do, he 
is faid to furcharge the common. In which cafe, he that 
furcharges doth an injury to the reft of the owners, by de- 
priving them of their refpective portions, or at leaft contra&- 
ing them into a fmaller compafs. The ufual remedies for 
furcharging are either by diftraining fo many of the beafts 
as are above the number allowed, or elfe by an ation of 
trefpafs ; both which may be had by the lord; or by a fpe- 
cial a€tion on the cafe for damages ; in which any commoner 


may be plaintiff. 3 Black. 237. 


SURETY, is the bail or pledge for any perfon, that he 
fhall do or perform fuch a thing; as furety for the peace is 
the acknowledging a recognizance or bond to the king, 
taken by a competent judge of record, for keeping the king’s 
peace. And this furety of the peace, every juftice of the 
peace may take and command by a twofold authority: 
firft, as a minifter, commanded thereto by an higher autho- 
rity: as when a writ of /upplicavit, directed out of the 
chancery or king’s bench, is delivered to him: fecondly, asa 
judge, and by virtue of his office derived from the commifhien 
of the peace. Dalt, c. 116, 


SURREBUTTER, is the replication or anfwer of the 
plaintiff to the defendant’s rebutter. ; 


SURREJOINDER, is the plaintif’s anfwer to the de- 
fendant’s rejoinder. Firft, the plaintiff declares hig caufe of 
a€tion ; to this the defendant puts in his pla, unto which the 
plaintiff may offer a replication, then the defendant brings his 
rejoinder, unto which the plaintiff replies by a furrejoinder s 
and fometimes the caufe goes on to a rebutter and Jer- 
rebuilsr, 
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of divine fervice, and receiving the holy facrament; which 
may therefore be called a temporary. excommunication, 
‘Gibf. 1047- . 


SUS’ PER COLL’... When a criminal is attainted upon 
his trial, it is ufual for the judge to fign the calendar or lift 
of the prifoners’ names, with their feparate judgments, in 
the margin. As, for a capital felony, it is written oppofite 
the prifoner’s name, “ let him be hanged by the neck ;” 
which, when the proceedings were in Latin, was $ /iu/pendatur 


per collum ;” or in the more abbreviated form “ fus per coll” 


4 Black. 403. 
SUSPICION. It hath been held by fome, that a juftice 


of the peace cannot apprehend a felon on bare fufpicion; 


* 


but it feems to be the better opinion, that a juftice may iffue ` 


a warrant to apprehend a perfon fufpeéted of felony, though 
the original fufpicion be not in himfelf, but. in the party that 
prays the warrant, becaufe he isa competent judge of the 
probability offered to him of fuch fufpicion. — But it is fitting 
to examine upon oath the party requiring a warrant, as well 
to afcertain that there is a felony or other crime aCtually 


committed, without which no warrant fhould be granted; as 


alfo to prove the caufe and probability of fufpe@ting the par- 
ty, againft whom the warrant is prayed. 4 Black. 290. 

The caufes of fufpicion which are generally agreed to 
juftify the arreft of an innocent perfon for felony, are, (1.) 
being found in fuch circumftances as induee a ftrong pre- 
fumption of guilt; as being found in pofleffion of any part 
of goods ftolen, without giving a probable account of coming 
honeftly by them ; (2.) abfconding ; (3.) being found in com- 
pany of known offenders, or of perfons of fcandalous repu- 
tation ; (4.) living an idle, vagrant, and diforderly life, with- 
out having anyvifible means to fupport it ;(5.)being purfued by 
hue and cry; for if a felony is done, and one is purfued upon 
- -hue and cry, who is not of ill fame, nor fufpicious, yet he may 
be attached and imprifoned by the law of the land. But ge- 
nerally, no fuch caufe of fufpicion, as the above mentioned, 
will juftify an arreft, when in truth no fuch crime hath 
been committed, unlefs it be in the cafe of hue and cry. 
2 Haw. 76. 


SW AINMOTE court, in forefts, is holden before the ver- 
derers as judges, by the fteward of the fwainmote, thrice in 
eyery 
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ble, or peace officer, on his own hearing, may apprehend 
and carry him before a juftice. 


SWEETS. By the 24 G. 3. ¢. 41. every maker of fweets 
for fale, fhall take out a licence annually, from the officers 
of excife. And by the 30 G. 3. c. 38. every retailer of 
fweets or Britifh-made wines fhall alfo take out a licence an- 
nually in like manner. 

And by the 27 G. 3. c. 13. a duty is impofed on all made 
wines or fweets, made in Great Britain for fale, which is to 
be paid by the maker thereof. 


SYLVA CÆDUA ; wood under twenty years growth ; 
coppice wood. 


SYNGRAPH, from cuv, together, and ygaga, to write,) was 
a deed, bond, or writing, under the hand and feal of both 
parties. Formerly, when deeds were more concife than at 
prefent, it was ufual to write bothfparts on the fame piece of 
parchment, with the word /yagraphus in large letters written 
between them; through which the parchment being cut, one 
part thereof was delivered to each party; and thefe being 
matched and tailied together, proved their authenticity. 


SYNOD, a meeting or aflembly of ecclefiaftical per- 
fons concerning. religion; of which there are four 
kinds: 1. A general or univerfal fynod or council, where 
bifhops of all nations meet. 2. A national fynod, of the 
clergy of one nation only. 3. A provincial fynod, where 
ecclefiaflical perfons of a province only affemble, 4. A dia- 
cefan fynod, of thofe of one diocefe. 


SYNODALES TESTES, .were anciently perfons fum-. 
moned out of every parifh to appear at the epifcopal /ynods, 
and there atte or make prefentment of the diforders of the 
clergy and people. They were in after-times a kind of im- 
panelled, jury, confifting of two, three, or more perfons in 
every parith, who were upon oath to prefent all heretics and 
other irregular perfons. And thefe in procefs of time be- 
came ftanding officers in feveral places, efpecially in great 
cities, and from hence were called /jodfmen, and by corrup- 
tion fidefmen: they are alfo fometimes called gue/fmen,.from 
the nature of their office, in making inquiry ‘concerning of- 

". “fences. 
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any ifue born, his eftate was fuppofed to become abfolutes 
by the performance of the condition ; at leaft for thefe three 
purpofes: Firft, to enable the tenant to aliene the land, and 
thereby to bar not only his own iffue, but alfo the donor, of 
his intereft in the reverfion. Secondly, to fubje& him to 
forfeit it for treafon, which he could not do till ifue born, 
longer than for his own life. Thirdly, to impower him to 
charge the land with rents, commons, and certain other ins 
cumbrances, fo as to bind his iffue. Jd. 

However, if the tenant did not in fact aliene the land, the 
courfe of defcent was not altered by this performance of the 
condition; for if the ifue had afterwards died, and then the 
tenant, or original grantee, had died, without making any 
alienation ; the land, by the terms of the donation, could 


defcend to none but the heirs of his body, and therefore; 


in default of them, muft have reverted to the donor. Id.: 

For which reafon, in order to fubje€t the lands to the or- 
dinary courfe of defcent, the donees of thefe conditional fees 
fimple, took care to aliene as foon as they had performed the 
condition by having iffue ; and afterwards repurchafed the 
Iands, which gave them a fee fimple abfolute, that would 
defcend to the heirs general, according to the courfe of the 
common law. And the judges gave way to this kind of 
finefle, by reafon of the inconveniences which attended 
thefe limited inheritances, in order thereby to fhorten their 
duration. Jd. 

But on the other hand, the nobility, who were willing to 
perpetuate their pofleffions in their own families, inorder to 
put a ftop to this praétice, procured the ftatute of Wefts 
minfier the fecond, 13 Ed. 1. f. 1. c. 1. (commonly called 
the ftatute de donis conditionalibus ) to be made; which pays 
a greater regard to the private will and intention of the - 
donor, than to the propriety of fuch intention, or any 
public confideration whatfoever. By which it is enaéted as 
follows : ; 

« Concerning tenements that many times are given upor 
«c condition, that is to wit, where any giveth his land to any 
« man and his wife, and to the heirs begotten of the bodies 
& of the fame man and his wife, with fuch condition ex- 
s prefled, that if the fame man and his wife die without 
“ heirs of their bodies between them begotten, the land fo 
“ given fhall revert to the giver or his heir; alfo in cafe 
« where one giveth land to another, and the heirs of his body 
“ iffuing, it feemeth hard to the givers and their heirs, that 
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dignities, which cdncern lands or certain places, niay be 
intailed within the faid ftatute, becaufe all thefe favour of 
the realty. 1 In/t. 19, 20. 

But if the grant be of an inheritance merely perfonal, ‘gr 
to be exercifed about chattels, and is not ifluing out of land, 
nor concerning any land, or fome certain place; fuch inhe~ 
xitances cannot be intailed, becaufe they favour nothing of thé 
realty: in thefe, the grantee hath a fee conditional, as they 
were before the ftatute ; and by his grant or releafe, he may 
bar his heir, as he might have done at the common law ; 
for that, in thefe cafes, he is not reftrained by the faid 
ftatute. Id. 

So a grant of an annuity to a man and the heirs of his 
body is void; fo alfo a Zafe for years, for the chattel can- 
not be turned to an inheritance. But it is commonly af- 
figned in trufi, that the truftees fhall permit the ifue in 
tail to receive the profits, which is an intail in effect. 
4 Inf. 87. 

A copyhold cannot be intailed by virtue of the ftatute ; but 
by fpecial cuftom of the manor, it may be limited to the heirs 
of the body. 2 Black. ibid. 


3. Of the feveral kinds of intail, 


EsTATES tail are either general or fpecial. ‘Tail general is, 
where lands are given to one and the heirs of his body begotten ; 
which is called tail general, becaufe, how often foever fuch 
donee in tail be married, his iffue in general by all and every 
fuch marriage is, in fucceflive order, capable of inheriting 
the eftate tail by force of the gift, becaufe that every fuch 
iffue is of his body begotten. . Litt. fect. 14. 

In the fame manner it is where lands are given to a wo- 
man, and to the heirs of her body, although the hath divers 
hufbands, yet the ifue which fhe may have by every 
hufband may inherit as iffue in tail by force of this gift; 
and therefore fuch gifts are called general tails. Litt. 
Gifs, 15. 

< EA in tail fpecial is, where lands are given to a man 
and to his wife, and to the heirs of their tavo bodies begotten ; 
in this cafe, none fhall inherit by force of this gift, but thofe 
that be procreated between them two. And it is called 
fpecial tail, becaufe if the wife die, and he taketh another 
wife, and they have iflue, the iflue of the fecond wife 
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heirs, or the inheritance, is not limited to one more than to 
the other. Therefore by obferving to whom the word heirs 
relates, whether to both or one of them, it may be feen where 
the inheritance is lodged. Litt. /eé?. 26. 28. 


4. Incidents of intail. 


Tue incidents to a tenancy in tail under the ftatute afore- 
faid, are chiefly thefe: 1. That a tenant in tail may commit 
wafie on the eftate tail, by felling timber, pulling down 
houfes, or the like, without being impeached, or called to 
account for the fame. 2. That the wife of tenant in tail 
Thall have her dower or thirds of the eftate tail. 3. That the 
hufband of a female tenant in tail may be tenant by the cur- 
tefy of the eftate tail. 2 Black. ibid. 


5. Intail how barred or deftroyed. 


THE inconveniences arifing from the faid ftatute de donis 
by degrees became intolerable. Children grew difobedient, 
when they knew they could not be fet afide ; farmers were 
oufted of their leafes by tenant in tail; for if fuch leafes had 
been valid, then under colour of long leafes, the ifue might 
in efe& have been difinherited ; creditors were defrauded of 
their debts, for if tenant in tail could have charged his eftate 
with their payment, he might have defeated his iffue by: 
mortgaging it for as much as it was worth; ¢rea/ons were en- 
couraged, as eftates tail were not liable to be forfeited longer 
than for the tenant’s life; and innumerable Jatent intails were 
produced, to deprive purchafers of the lands they had fairly 
bought. Bw as the nobility were always fond of this family 
law, (as it may very properly be ftyled,) there was little hope 
of procuring the repeal of it by the legiflature. And there- 
fore the application of fictitious recoveries was given way to 
by the judges, and at laft in the 12 Ed. 4. folemnly declared 
to be a fuflicient bar of an eftate tail. By the 4 Hen. 7. c. 24. 
and 32 Hen. 8. c. 36. a fine was declared to be fufficient to 
bar an eftate tail. By the 26 Hen. 8. c. 13. eftates tail are 
made fubject to be forfeited for treafon. By the 32 Han..8. 
c. 28. leafes made by tenant in tail for twenty-one years, or 
three lives, (under certain reftriGtions,) are allowed to bind 
the iffue. By the 33 Hen. 8. c- 39. eftates tail are rendered 
liable to be charged for payment of debts due to the crown, 
by record or fpecialty. ` And by the 21 F. c. rg. the 
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his lands, or puts any charge or burden upon another: fo as 
tallage is a general word, and includes all fubfidies, taxes, 
tenths, fifteenths, impofitions, or other burdens or charge 
put or fet upon any man. 2 Inft. 532. 


TANNER. By the 24 G. 3. c. 41. every tanner hall 
take out a licence annually from the officers of excife. 


TARE and TRET. Tare is an allowance in merchan- 
dize, made to the buyer, for the weight of the box, bag, or 
cafks, wherein the goods are packed; and #ret is a confidera- 
tion in the weight, for wafte in emptying and resfelling the 
goods, by duft, dirt, breaking, or the like. 


TAWER. By 24 G. 3. °c. 41. every tawer fhall take out 
a licence annually from the officers of excife. 


TEA, By the 27 G. 3..c. 13. a duty is impofed on all 
tea imported, according to the price at which the fame fhall 
be fold at the public fales of the Zaft India company. And 
by feveral ftatutes, regulations are made refpecting the 
importing, itoring, exporting, and true manufacturing of 
tea, which is to be under the management of the officers of 
the cuftoms and excife. And by the 20 G. 3. ¢..53. every 
perfon who fhall trade in or: fell any tea, fhall take out a li- 
cence annually from the officers of excife. 


TEMPLARS, were an order of knights, fo called from 
having their firft refidence in fome apartments adjoining to 
the Temple at Jerufalem. They were inftituted in the year 
1118. ‘Their bufinefs was to guard the roads for the fecu- 
rity of pilgrims in the Holy Land. They came into England 
in the reign of king Stephen; ‘and in a little time obtained 
great pofleflions, fo that at length their wealth and power 
were thought too great: they were accufed of horrid crimes, 
and every where imprifoned ; their eftates were feized, and 
their order finally fuppreffed by pope Cement the fifth, in the 
year 1312. 

TEMPORALTIES, of a bithop, are all {uch things as 
the bifhops have by livery from the king, as caftles, manors, 
lands, tenements, and fuch other certainties, of which the 
king is anfwered during the vacation. Wat/. c. 40. 
i And 
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ditor, will in all cafes difcharge the cofts, but not the debt 
itfelf ; though in fome particular cafes the creditor will to- 
tally lofe his money. 3 Black. 303. 

If an obligation of 100/. be made, with condition for the 
payment of so/, at a day, and at the day the obligor tende? 
the money, and the obligee refufes the fame, yet in an 
action of debt upon the obligation, if the defendant plead 
tender and refufal, and that he is yet ready to pay the 
money, and tender the fame in court; if the plaintiff will 
not then receive it, but take ifue upon the tender, and 
the fame be found againft him, he hath loft the money for 
ever. .1 Inf. 207- 

But if a man be bound in two hundred quarters of 
wheat, for delivery of one hundred quarters, he fhall not 
plead that he is ftill ready to deliver them; for they 
are perifhable goods, and it is a charge for the obligor to keep 
them. 

So if a man make an obligation of 100/., with condition 
for delivery of corn, timber, or the like, or for the per- 
formance of an award, or doing of any act, this is colla- 
teral to the obligation; that is to fay, is not parcel 
of “it, and therefore a tender and refufal is a perpetual 
bar. Id. 

And in fuch cafes the obligor is not bound to carry the 
corn, timber, or the like, about, and feek the obligee ; but 
the obligor, beforé the day, muft go to the obligee, and know 
where he will appoint to receive it, and there it muft be de- 
livered, 1 Inf. 210. 

Payment of money into court is a kind of tender; which 
is done by paying into the hands of the proper officer of the 
court, as much as the defendant acknowledges to be due, 
together with the coiis already incurred, in order to pree 
vent the expence of any farther proceedings. And if, after 
the money is paid in, the plaintiff proceeds in his fuit, it 
is at his own peril; for if he doth not prove more due 
than is fo paid into court, he fhall be nonfuited, and pay the 
defendant’s cofts: but he fhall {till have the money fo paid in, 
for that the defendant hath acknowledged to be his due. 
3 Black. 304. 

And where money is paid into court, fo much is ordere 
ed by the court to be itruck out of the declaration. Bur. 
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to his lord. And there can be no tenure without fome 
fervice, for the fervice makes the tenure. 1 Inf. 1. 93. 


TERM, ‘terminus, is a limitation of time; as an eftate ` 
for term of life; a term day for payment of rent: but more 
particularly it is ufed to fignify the time wherein the courts 
of law at Weflminfler are open for all that complain of 
wrongs or injuries, and feek their right by courfe of law. 
Of thefe terms there are four in every year, denominated 
from fome feftival or faint’s day immediately preceding; 
namely, the terms of St. Hilary, of Eafler, of the Holy 
Trinity, and of St. Michael. 

There are in each of thefe terms ftated days, called days in 
bank; that is, days of appearance in the court of common 
pleas, called ufually bancum, or commune bancum, to diftin- 
guifh it from bancum regis, or the court of king’s bench. 
They are generally at the diftaince of about a week from each 
other, and regulated by fome feftival of the church. On fome of 
thefe days in bank, all original writs muft be made returnable, 
and therefore they are generally called the returns of that , 
term. 3 Black. 277. 

The firft: return in every term is, properly fpeaking, the 
firft day in that term 3 and thereon the court fits to take 
effoigns, or excufes, for fuch as do not appear according to 
the fummons of the writ; wherefore this is ufually called 
the effoign day of the term. But the perfon fummoned hath 
three days of grace, beyond the return of the writ, in which 
to make his appearance; and if he appears on the fourth ` 
day inclufive, quarto die pofl, it is fuficient. Therefore, at 
the beginning of each term, the court doth not’ fit for 
difpatch of bufinefs till the fourth day, and in Trinity 
term, by ftatute 32 H. 8. ç. 21. not till the fixth day. 
id. .278. 

All the term, in conftruction of law, is accounted but as 
one day to many purpofes; for a plea that is put in the laft 
day of a term, is a plea of the firt day of the term; and 
a judgment on the laft day of the term is as effectual 
as.on the firt. day: and for this reafon, the judges 
may alter their judgments at any time during the fame 
term, 


TERRETENANT, is he who has the legal property and 
pofleffion of the land in truft for him, to whofe ufe the land 
was granted, 

TEST 
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but takes his goods again, or other amends, not to profecute., 
1 Haw. 125. 

This is frequently called compounding of felony ; and for- 
merly was held to make a man an acceflary; but is now 
punithed only by fine and imprifonment. Id. 

But the bare taking of one’s own goods again, which have 
been ftolen, is no offence, unlefs fome favour be fhewed to the 
thief. Id. ue 


THIRDBOROUGH,. When the kingdom was firft dis 
vided into hundreds and tithings, an officer was fet at the 
head of each tithing in the nature of conftable, called the 
beadborough ; but whereas, in fome places, only one heade 
borough was fet over three tithings, he was therefore called, 
the thirdborough. 


THOROUGH TOLL, is when a town prefcribes to have 
toll for fuch a number of beafts, or for every beaft that 
goeth through their town, or over a bridge or ferry, main= 
tained at their cot. Terms of the Law. 

And this requires a confideration to be fhewn, to fupport 
the demand of it, becaufe it is againft common right; 
for there is a difference between prefcriptions for private 
rights, and prefcriptions that affect the public: in i AEN 
mer cafe, a confideration may be implied; but in the 
latter, a fufficient confideration muft be proved. Bur, 


Mansf. 1402. 
THORP, Sax. a village. 


THREATENING LETTER. H any perfon fhall fend 
any letter threatening to accufe any other perfon of a crime 
punifhable with death, tranfportation, pillory, or other ins 
famous punifhment, with a view to extort money from him, 
he fhall be punifhed at the difcretion of the court, with fine, 
imprifonment, pillory, whipping, or tranfportation. 30 G. 2. 
ó. 24. 

And if any perfon fhall fend any letter threatening to kill 
any of the king’s fubjects, or to fire their houfes, out- 
houfes, barns, ftacks of corn or grain, hay or ftraw, he 
fhall be guilty of felony without benefit of clergy. 9 G,. 
6: 22. 27 G. ay & 1S. i 
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lands, and the perfonal induftry of the inhabitants. And 
hence they are ufually divided into three kinds ; predial, mixt, 
and perfonal. Predial tithes are fuch as arife merely and 
immediately from the ground; as grain of all forts, hay, 
wood, fruits, herbs; for a piece of land or ground being 
called in Latin, predium, (whether it be arable, meadow, or 
pafture;) the fruit or produce thereof is called predial, and 
confequently the tithe payable for fuch annual produce is 
called a predial tithe. Mixt tithes are thofe, which arife not 
immediately from the ground, but from things immediately 
nourifhed by the ground ; as by means of goods depaftured 
thereupon, or otherwife nourifhed with the fruits thereof; 
as colts, calves, lambs, chickens, milk, cheefe, eggs. Per- 
fonal tithes, are fuch as do arife by the honeft labour and in- 
duftry of man, employing himfelf in fome perfonal work, 
artifice, or negotiation; being the tenth part of the clear gain, 
after charges deducted. Watf. c. 59. 

2. Tithes, with regard to value, are divided into great and 
finall : great tithes; as corn, hay, wood: /mall tithes; as 
the preedial tithes of other kinds, together with thofe that 
are mixt and perfonal. 

2. Tithes of common right belong to that church within 
the precinéts of whofe parifh they arife. But one parfon 
may prefcribe to have tithes within the parifh of another 5 
and this is what is called a portion of tithes. Gib. 663. 

The reafon whereof may be, the lord of a manor’s hav- 
ing his eftate extending into what is now apportioned into 
diftin€t parifhes; for there were tithes before the prefent 
diftribution of parifhes took place. 

Tithes in extraparochial places, that is, within the compafs 
of no certain parifh, belong to the king ; and he may grant 
them to whomioever he pleafes. 

4. Of things that are fere nature, no tithe fhall be paid ; 
therefore no tithe is due for fifh taken out of the fea, or out 
of a river, unlefs by cuftom; fo neither for the fame reafon 
is any tithe due of deer, conies, or the like. But if the 
tithe thereof be due by cuftom, it muft be paid. 2 Inf. 651. 

Of barren land, converted into tillage, no tithe fhall be paid 
for the firft feven years: but if it be not barren in its own 
nature, as if it be woodland grubbed and made fit for tillage, 
tithes fhall be paid prefently ; for woodland is fertile and not 
barren. Id. 655. 

Glebe lands, in the hands of the parfon, fhall not pay tithe 
to the vicar; nor being in the hands of the vicar, {hall they 
pay tithe to the parfon; becaufe the church fhall not ia 
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Tt muft not be one tithe paid in lieu of another ; as it mutt 
not be to pay tithes of other kinds, to be difcharged of the 
tithes of dry cattle, and muft not be fo much for every cow 
and calf, for the tithe of herbage. 

It muft be fomething in its kind diferent from the thing 

that is due ; and therefore a load of hay in lieu of tithe hay, | 
or certain {heaves of corn for all tithes of corny is not a good 
prefcription. 
- A modus muft be certain : fo.a prefcription to pay a penny, 
or thereabouts, for every acre of land, is void for the uncer- 
tainty. And heretofore it was held, that if a ptecife day of 
payment is not alleged, the modus fhall be ill; but now it is 
holden, that where an annual modus hath been paid; and no 
certain day for the payment thereof is limited, the fame hall 
be due and payable on the laft day of the year. 

A modus muft be ancient; and therefore if it is any 
thing near the value of the tithe, it will be fuppofed 
to be of late commencement, and for that reafon will be 
fet afide. 

It muft be durable, for the tithe in kind being an inhe- 
ritance certain, it is reafonable that the recompence for it 
fhould be as durable ; for which reafon, a certain fum to 
be paid by the inhabitants of fuch an houfe hath been fet 
afide, becaufe the houfe may go down, or none may in- 
habit it. 

Kt muft be conffant and without interruption; for if 
there have been frequent interruptions, no cuftom or 
prefcription can be obtained. But after it hath been once 
duly obtained, a difturbance for ten or twenty years fhall not 
deftroy it. 

When acommon is divided and inclofed, a modus 
fhall only extend to fuch tithes as the common yielded before 
inclofure ; fuch as the tithes of wool, lambs, or agift- 
ment; but not to the tithes of hay and corn, which 
the common, whilft it was common, did never produce. 
Burr. Mansf. 1375. 

10. The parfon cannot come himfelf and fet out his tithes, 
without the confent of the owner; but he may attend and 
fee it fet out; yet the owner is not obliged to give him notice 
when he intends to fet it out, unlefs it be by {pecial cuftom. 
dd. 1891. 

11. After it is fet. out, the care thereof, as to wafting or 
fpoiling, refts upon the parlon, and not upon the owner an 
ld 3 t. 
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conftable’s abfence : but:there are fome thirigs which a con- 

Atable hath power to do, that tithingmen cannot intermeddle 
_with; for the conftable may do whatever the tithingmen 
may do ; but not on the contrary, the tithingman not having 
an equal power with the conftable. But in places where 
there is no conftable, the office and authority of tithingman 
feems to be all one under a different name. 


TITLE, BUYING OF. Itisan high offence at common 
law to buy or fell any doubtful title to difputable lands, to 
the intent that the buyer may carry on the fuit, which the 
feller doth not think it worth his while to do; all which prac- 
tices ought by all means to be difcountenanced, as manifeftly 
tending to oppreflion. 1 Haw, 261. 

And by ftatute 32 H. 8. c. 9. no perfon fhall fell or pur- 
chafe any pretended right or title to land, unlefs the vendor 
hath received the profits thereof fora year before fuch grant, - 
or hath been in actual poffeflion of the land, -or of the rever- 
fion or remainder; on pain that both purchafer and vendor 
fhall each forfeit the value of fuch lands to the king and the 
profecutor. j ' l 

When a perfon will recover any thing, from another, he 
muft make out and prove a better title than the other hath; 
otherwife it will not be enough to deftroy his title. For itis 
not allowed for the party to forfake his own title, and fly 
upon the other’s; for he muft recover by his own ftrength, 
and not by the other’s weaknefs. Hob. 103. 


TOBACCO AND SNUFF. No perfon fhall plant any 
tobacco, on forfeiture thereof; and alfo- 12/. for every rod 
or pole. 12 C. 2. 6. 34. -15- Code 6. 7s ' i 

And by the 29 G. 3. c. 68. every manufacturer of, or 
dealer in tobacco or fnuff, fhall take out a licence annually 
from the officers of excite. 

And by feveral ftatutes, regulations are made refpecting 
the manufacturing of tobacco and fnuff, which are alfo put. 
under the management of the officers of excife, 


TOFT, 2 mefluage, or rather a place or piece of ground 
where a houfe formerly ftood, but is decayed or cafually 
burned, and not rebuilt. 


TOLERATION, act of. See DISSENTERS 
9 TOLL, 
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TOURN. The theriff’s tourn is the king’s court of record, 
holden before the fheriff, for the redrefling of common griev+ 
ances within the county. 2 Haw. 55. 

And becaufe the fheriff did go in circuit twice every year, 
throughout every hundred within the connty, it was called 
the ¢ourn, which fignifies a circuit or perambulation. 
2 Inf. 70. 

The times for performing this perambulation are to be 
within a month after Ea/ter, and a month after Michaelmas. 
At which courts, all perfons, (except peers, clergymen, 
tenants in ancient demeine, and thofe who have hundreds or 
leets of their own,) being above the age of twelve years, 
are bound to attend, in order to make inquiry of all 
common grievances, and to take the oath of allegiance to the 
king. 

The eftate to qualify a juryman in the tourn, is 20s. a year 
freehold, or 26s. 8d. cuftomary or copyhold. 

It feems to be fettled, that a diftrefs is incident of common 
right to every fine and amerciament in the tourn, and that 
the offender’s goods may be diftrained in any lands within the 
precinct of the court, or in the highway; and that the goods 
diftrained may be fold; or the fine may be recovered by 
aclion of debt. 2 Haw. 60, 1. 

But the fheriff by feveral ftatutes is reftrained from trying 
indi€&tments found in the tourn; but he muft deliver them to 
the next feflion of the peace. Since which reftri€tions, the 
bufinefs of the tourn hath declined, and is now almoft 
wholly devolved upon the quarter feflions. 

TOUT TEMPS PRIST, is apleato an ation, whereby, 
after tender and refufal of a debt, the defendant acknow- 
ledges the debt, and pleads the tender ; adding, that he has 
always been ready, tout temps prift, and {till is ready, wncore 
prift, to difcharge it. For a tender by the debtor, and refu- 
fal by the creditor, will difcharge the cofts, though not the 
debt itfelf. 3 Black. 303. 


TOWN, villa, or vicus, was a precinét anciently of ten 
families, upon which account they are fometimes called 
tithings. There ought to be in every town a petty conftabie, 
or tithingman, or both. If a town is decayed, fo that 
it hath no -houfe left, yet it is a town in law. Wood. Intro» 
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either the matter; namely, that there if no highway there, 
or that the ditch is fuiliciently fcoured; or otherwife he may 

traverfe the caufe; namely, that he hath not that land, or 

that he aftd they whofe eftate he hath, have not ufed to fcour 

the ditch. Lamb. 540. ? 

A plea will be ill which neither traverfeth nor confeffeth 
the plaintiff’s title. And every matter of fad, alleged by 
the plaintiff, may be traverfed by the defendant, but not 
matter of law, or where it is part matter of law, and part ` 
matter of fa& : nor may a record be traverfed which is not 
to be tried by a jury. Cro. Eliz. 755. 

A traverfe muft be always made to the fubftantial part 
of the title. Where an a& may indifferently be intended to 
be at one day or another, there the day is not traverfable. 
In an action of trefpafs, generally the day is not material ; 
though if a matter be to be done upon a particular day, there 
it is material and traverfable. 2 Roll’s Rep. 37- 


TREASON, is a word borrowed from the French, and 
imports a betraying, treachery, or breach of faith and allegiance. 
4 Black. 75. 

Treafon, generally fpeaking, is intended not of petit 
treafon, but of high treafon only. 1 Hales Mifi. 316. : 
By the ftatute 25 Ed. 3. f. 5. c. 2. all treafons, which 
had been uncertain before, were fettled. "Which ftatute by 
1 Mar. ff t. c. 1. is reinforced, and again made the only 
ftandard of treafon; and all ftatutes between the faid fta- 
tutes of 25 Ed. 3. and 1 Mary, which made any offences 
high or petit treafon, or mifprifion of treafon, are abrogat-, 
ed; fo that no offence is at this day to be efteemed high 
treafon, unlefs it be either declared to be fuch by the faid 
ftatute of 25 Ed. 3. or made fuch by fome ftatute fince the 

1 Mary. i 

The ftatute of 25 Ed. 3. is to the following effect: —Where 
divers opinions have been before this time, im what cafe 
treafon fhall be laid, and in what not; the king, at the re- 
queft of the lords and commons, hath made a declaration in- 
the manner as hereafter followeth; that is to fay, 1. When 
a man doth compafs or imagine the death of our lord the 
king, or of our lady his queen, or of their eldeft. fon and 
heir. 2. If a man do violate the king’s companion, (that 
is, his wife, 3 Inf. 9.) or the king’s eldeft daughter unmar- 
ried, or the wife of the king’s eldeft fon and heir. 3. If 
a man do levy war againft our lord the king in his realm. 
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ground or pavement,) to the place of execution, and be 
there hanged by the neck, and cut down alive, and that his 
entrails be taken out, and burned before his face, and his 
head cut off, and his body divided into four quarters, and 
his head and quarters difpofed of at the king’s pleafure. The 
judgment of a woman for high treafon, is to be drawn and 
burned. 3 Inf. 211. 2 Haw. 443. 

In which judgment is implied forfeiture of lands and 
goods to the king, lofs of dower, and corruption of blood, 
But by the ftatute 17 G. 2. c. 39. after the death of the 
pretender, and of his eldeft and every other fon, no at- 
tainder for treafon fhail difinherit or prejudice any heir 
or other perfon, other than the offender during his 
life, 


Petit treafon. 


By the fame ftatute 25 Ed. 3. there is another manner 
of treafon; when a fervant flayeth his mafter, or a wife 
her hufband, or a man, fecular or religious, flayeth his prelate: 
the judgment in which cafe is, that the offender fhall be 
drawn to the place of execution, and there hanged by the 
neck till he be dead. The judgment againft a woman is, that 
fhe fhall be drawn to the place of execution, and there burn- 
ed, The confequence of this attainder is, forfeiture of 
lands (to the lord of the fee) and of goods; lofs of dower ; 
and corruption of blood. Although there can be no accef- 
faries in high treafon, yet in petit treafon there may be ac- 
ceflaries both before and after. And acceflaries before the 
fa& are oufted of clergy by feveral ftatutes; but accef- 
faries after the fa&t, have their clergy in all cafes of petit 
treafon, for no ftatute takes it from them. 2 Haw. 444, 
2. Hales Hift. 342. 


Mifprifion of treafon. 

Mrsprision of treafon, is when one knows of any treafon, 
though no party nor confenting to it, yet conceals it, and 
doth not reveal it in convenient time. The judgment in 
which cafe, is imprifonment for life, forfeiture of goods for 
ever, and the profits of lands during life. But mifprifion of 
petit treafon is punifhable only by fine and imprifonment. 


3 Inf. 36. 1 Hale's Hif. 375. 
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Therefore when a man has found any treafure, he ought 
to make it known to the coroner; who has jurifdiétion 
given to inquire thereof by the ftatute of 14 Ed. 1. called 
the flatute de officio coronatoris. g 


` TREBUCKET, (a bucket at the end of a tree or piece of 
timber,) fignifieth a ftool that falleth down into a pit of 
water, for the punifhment of the party placed therein, being 
the fame as the cucking flool, 


TRESAYLE, Fr. the grandfather’s father: it is a writ 
that lies, where the grandfather’s grandfather was feized on 
the day on which he died, of lands or tenements in fee fimple; 
and after his death a ftranger entereth the fame day upon 
him and keeps out the heir. 


TRESPASS, in its larget fenfe, fignifies any tranf- 
greffion or offence againft-a man’s perfon or property; but 
in its ufual and more reftrained fenfe, it fignifies properly, 
an entry on another man’s ground without a lawful autho- 
rity, and doing fome damage, however inconfiderable, to his 
real property. 3 Black. 208. 

One mutt have a property (either abfolute or temporary) 
in the foil, and actual poffeflion by entry, to be able to 
maintain an action of trefpafs; or at leaft, it is requifite that 
the party have a Jeafe and poffeflion of the vefture and herb- 
age of the land. Jd. 210. 

A man is anfwerable for not only his own trefpafs, but 
that of his cattle alfo; for, if by his negligent keeping, 
they ftray upon the land of another, (and much more if he 
permits, or drives them on,) and they there tread down his 
neighbour’s herbage, and fpoil his corn or his trees, this 
is a trefpafs for which the owner muft anfwer in damages. 
Id. 211. 

And the law gives the party injured a double remedy in 
this cafe; by permitting him to diftrain the cattle thus 
doing damage, till the owner fhall make him fatisfac- 
tion; or elfe by leaving him to the common remedy by 
action. Id. 

And the aétion that lies in either of thefe cafes, of tref- 
pafs committed upon another’s land, either by a man himfelf, 
or his cattle, is the a€tion of tre/pafs with force and arms; 
for the law always couples the idea of force with that of 
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Ifa man has a way over my lands for his beafts to pafs; 
if the beafts {natch the grafs by morfels in pafling, it is jufti- 
fiable ; it being againft his will, as muft be intended. 2 Ros 
Abr. 567. 

If a fervant, without his mafter’s knowledge, puts beafts 
in another man’s land, the fervant is the trefpaffler, and not 
the mafter; becaufe the fervant doing it without the maf- 
ter affent, opie as it were a fpecial property for the time ; 
and fo to this purpofe they are his beafts. 2 Roll’s dor. 

es 
i Bat it feems, if a man’s wife put beafts into another’s 
land, the hufband is the trefpafler; becaufe the wife 
cannot gain a property diftinét from her hufband. 2 Roll’s 
Abr. 55. 

If feveral come, and one does the trefpafs, and the others 
do nothing but come in aid, they are all principal trefpaflers; 
for in trefpafs there is no acceflary. Br. Tre/p. 

If in cutting my thorns, fome of them fall into another 
man’s land, when I did all I-could to prevent it, I may enter 
upon that land to take them. Id. 

So if trees are blown down by the wind, it is no trefpafs 
to enter the land into which they are blown down, to take 
them. Latch. 13. 

So if trees grow in my hedge, hanging ever another man’s 
fand, and the, fruit of them falls into the other’s land, I 
may juftify my entry to gather up the fruit, if I make no 
longer ftay there than is convenient, nor break his hedge. 
Id. 120. 

If a man feifed in fee of lands, hath certain loads of tim- 
ber upon the land, and dies, his executor may juttify 
the entry into the land to take the timber. 2 Rell’ 
Abr. 564: 

So if the executor fell it to another, the vendee may juftify 
the entry into the land to take it.» Jd. 

If the fheriff upon an execution fells corn growing, the 
vendee, when the corn is ripe, may enter and reap, and carry 
it away. 1 Venir. 222. 

In order to prevent trifling and vexatious aCtions of tref- 
pafs, it is enacted by the 43 Eliz. c.6. and 8&9 W. c. 11. 


that where the jury who try an aétion of trefpafs give lefs 


damages than 405. the plaintiff fhall be allowed no more 
cofts than damages, unlefs the judge fhall certify on the 
back of the record that the freehold or title of the land 
came chiefly in queftion. But if it {hall appear, that the 

trefpafs 
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from which finding and converting it is called an action of 
trover and converfion, 3 Black. 151. 

By a fiction of law, actions of trover are now permitted 
to be brought againft any perfon who hath got into his pof- 
feflion by any means whatfoever the goods of another, and 
fold them or ufed them without the confent of the owner, 
or refufed to deliver them when demanded. Id. 152. 

‘The injury lies in the converfion; for any man may take 
the goods of another into pofleffion, if he finds them ; but 
no finder is allowed to acquire a property therein, unlefs the 
owner is unknown. And therefore he muft not convert 
them to his own ufe, which the law prefumes him to 
do, if he refufes to reftore them to the owner ; for which 
reafon, fuch refufal alone is, prima facie, futhcient evidence 
of the converfion. Id. 

The fa of finding, or trover,is therefore now totally imma- 
terial, for the plaintiff needs only to fuggeft, as words of form, 
that he loft fuch goods, and that the defendant found them; 
and if he proves that the goods are his (the plaintiff’s) property, 
and that the defendant had them in his poffeflion, it is fuffici- 
ent. Buta converfon muft be fully proved ; and then in this ac- 
tion the plaintiff fhall recover damages, equal to the value of 
the thing converted, but not the thing itfelf ; which nothing 
will recover but an action of detinue or replevin. Id. 

In this aétion, the plaintiff muft firft prove a right or 
property in the goods, or at leaft a lawful poffeffion or fpe- 
cial property for fome time, as in the cafe of a carrier. Se- 
condly, he muft prove a poffeffion in the defendant. And 
thirdly, he muft prove a demand, and refufal to deliver 
them, which refufal is allowed to be good evidence to the 
jury that he converted the fame, unlefs Be contrary be made 
appear. Weod. b. 4. € 4. 

In trover for a bond, the plaintiff need not fhew the date; 
for the bond being loft or converted, he may not know the 
date; and if he fhould fet out the date, and miftake it, he 
would fail in his action: Cro. Car, 262. 

Trover for a bank bill will He againft a perfon who found 
it, becaufe the finding gave him no title, though payment 
to him would have indemnified the bank; but if the finder 
hath affigned it over to another for a valuable confideration, 
trover will not lie againft the affignee, by reafon of the 
courfe of trade. 1 Salk. 126. ; 

Trover lies for a wager againft him who holds the ftakes, 
1 Com. Dig. 237. 

A man 
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though there be no deed declaring the truft, for the truft in 
this cafe arifes from conftruction of law. 2 Ventr. 361. 
2 Vern. 294. 

4- In a devife to truftees, it is not neceffary the word 
heirs fhould be inferted to carry the fee at law ; for if the 
purpofes of the truft cannot be fatisfied without having a fee, 
the court will fo conftrue it. 1 Vez. 4gr. 

5. Where executors are made truftees, they can take no» 
thing for their own benefit, unlefs it be particularly given to 
them; for there is a difference between a truftee and an ex- 
ecutor, A truftee hath a mere legal right only, but an 
executor has more; for if there is a furplus, he may have a 
beneficial intereft. 2 Atk. 643. 3 Atk. 96. 

But if there be a direCtion in the will, that the truftees 
fhall be paid for their trouble, this {ħall be confidered as a 
legacy to the truftees: and herein there can be no inconve+ 
nience ; becaufe it can carry it no farther than the particular 
words of the will do dire&t. 1 Vez. 115. 

Though there are no negative words in a deed, that the 
truftees fhall not be liable for the a€ts of one another, yet 
the court will not make them liable for more than each hath 
received. 3 Ath. 584. 

And although they all join in a receipt for money, yet 
the court will make that truftee liable only who received it; 
for they are all obliged to join in the receipt: but otherwife 
it is as to executors, for there is no neceflity for their join- 
ing, but they may act feverally if they will. 3 47k. 584. 

But if the truftees will bind themfelvés to be liable for the 
acts of each other, the court will not relieve them. Jd. 
` ő. If a truftee compounds a debt with confent of cefluy 
gue truft, this is no breach of trut. 21 Vin. 525. Cha. Ca. 
Finch. 58. i j 

Therefore where a truftee errs in the management of the 
truft, yet if he goes out of the truft with the approbation of 
the cefluy que truff, it muft be firft made good out of the 
eftate of the perfon who confented to it. 3 Atk. 444. 

4. In equity, trufts are fo regarded that no act of a truftee 
will prejudice the cefuy que truf?; for though a purchafer 
for valuable confideration, without notice, fhall not have his 
title any way impeached, yet the truftee muft make good 
the truft: but if he purchafes with notice, then he is the | 
truftee himfelf, and fhall be accountable. br. Caf. Eg. 384. 

A truftee having broken his truft, by delivering up a bond, 
and taking fecurity to fave him harmlefs, was decreéd to pay” 

the 
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day, it is called cathedra flercoris. It was in ufe in the Saxon 
times, by whom it was defcribed to be cathedra in que rixofe 
mulieres fedentes aquis demergebantur ; and feems to be-no other 
than what is now called the ducking fiool. Perhaps it might 
receive the appellation of zymborella, andby corruption tumbrel, 
as alfo the name of trebucket, (as it was fometimes called,) 
from the ftool or bucket being fixed at the end of a tree or 
piece of timber, whereby to let down the feat into the 
water. 

It was anciently alfo a punifhment inflicted upon brewers, 
bakers, and others, tranfgrefling the laws; who were there- 
upon in fuch, aftool immerged in /tercore ; that is in ftinking wa- 
ter. By the 51 Hen. 3. ft. 6. intitled, the Statute of the Pillory 
and Tumbrel, a baker or brewer, gricvoufly offending againft 
the aflize of bread or ale, fhall fuffer bodily punifhment 5 
that is, to wit, a baker to the pillory, and a brewer to the 
tumbrel, or other caftigation (piftor patiatur collifirigium, bra- 
ciatrix trebucketum vel caftigactonem ). 

Every lord of a leet or market ought to have a pillory and 
tumbrel. 3 In/f. 219. 


TURN. See Tourn. 


TURNPIKES, in aid of the ftatute duty, have of late 
years been introduced in moft places; and for the fecurity 
thereof, it is enacted by the 13 G. 3. c. 84. that if any per- 
fon fhall pull down, or otherwife deftroy, any turnpike gate, 
poft, chain, bar, or other fence, or any houfe ereéted for the 
ufe of fuch gate, he fhall be guilty of felony, and tranf- 
ported for feven years. 





We 
VACATION, in the courts of law, is all the time be- 


tween the end of one term, and the beginning of ano- 
ther. So there is the vacation of an office, the vacation of 
a benefice, and the like. 


VACCARY, a place to keep cows in. 
q . VADIARE 
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(15.) Perfons wandering and begging, pretending to be fol- 
diers or mariners. (16.) Pretending to go to work in har- 
veft, without a certificate from the minifter and church- 
wardens from whence they came. (17.) All other perfons 
wandering abroad and begging. Thefe may be punithed by 
whipping, and imprifonment in the houfe of correQion not 
exceeding fix months. 

3- Incorrigible rogues; who are, (1.) perfons going about 
and collecting ends of yarn, thrums, or other refufe of 
cloth, in prejudice of the woollen manufacture. (2.) Per- 
fons apprehended as rogues and vagabonds, and efcaping, 
or refufing to be examined, or knowingly giving a falfe ac- 
count of themfelves. (3.) Rogues or vapaboiiis efcaping out 
of the houfe of correQlion. (4.) All perfons who having been 
punifhed as rogues and vagabonds, and difcharged, shall 
again commit any of the faid offences. All thefe may be 
punifhed with whipping and imprifonment in the houfe of 
correction, not exceeding two years; and if they fhall 
efcape, or offend again in like manner, they fhall be guilty 
of felony, and tran{ported for feven years. 

And if any perfon fhall fuffer any rogue, vagabond, or 
incorrigible rogue, to lodge in his houfe, outhoufe, or other 
building, and fhall not apprehend him aad carry him before a 
juftice, or give notice to the conftable fo to do, he fhalt 
forfeit not exceeding 4os. nor lefs than ros.; and if any 
charge fhall be brought on the parifh by means of fuch 
offence, the fame fhall be anfwered-to the parith by fuch 
offender. 


VALET, vadelet, was anciently a name {pecially denoting 
young gentlemen in the fervice of a perfon of quality, but 
afterwards attributed to thofe of lower rank. 


VALUABLE CONSIDER ATION, is an equivalent given 
for a thing purchafed. ‘There is a difference between a good and 
a valuable confideration. A good confideration, is fuch as that 
of blood, or of natural love and affection, when a man grants 
an eftate to a near relation ; but deeds or grants, upon good 
confideration only, are confidered in law as merely voluntary, 
and are frequently fet afide in favour of creditors and bona fide . 
purchafers. 2 Black. 297. 


VARIANCE, fignifies any alteration of a thing formerly 
laid in a plea, or where the declaration in a caufe differs. 
adil from 
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child by her former hufband ; in this cafe, this writ de vera 
tre infpiciendo lies for the heir againft her. By which writ 
the ftheriff is commanded, that, in prefence of twelve men, 
and as many women, he caufe examination to be made, whe- 
ther the womrn is with child or not; and if with child, then 
about what time it will be born; and that he certify the 
fame to the juftices of aflize, or at We/tminfter, under his 
feal, and under the feals of.two of the men prefent. Cro. 
Eliz. 506. 


VENUE, (vifne, vicinetum,) the neighbourhood, from 
whence juries are to be fummoned for trial of caufes. In 
local actionis, as of trefpafs and ejetment, the venue is to be 
from the neighbourhood of the place where the lands in quef- 
tion lie; and in all real actions, the venue muft be laid in the 
county where the thing is for which the a€tion is brought. 
But in ¢ranfitory a€tions, for injuries that may have happen- 
ed any where, as debt, detinue, flander, or the like, the 
plaintiff may declare in what county he pleafes; and then 
the trial muft be in that county in which the declaration is 
laid. Though if the defendant will make affidavit, that the 
caufe of action, if any, arofe not in that, but in another 
county, the court will diret a change of the venue, and 
oblige the plaintiff to declare in the proper county. And the 
court will fometimes remove the venue from the proper jurif- 
diction, (efpecially. of the narrow and limited kind,) upon a 
fuggeftion, duly fupported, that a fair and impartial trial 
cannot be had therein. 3 Black. 294. 


VERDERER, viridarius, is an officer in the king’s fo- 
reft, whofe office is properly to look after the vert, for food 
and fhelter of the deer. He is alfo {worn to keep the affifes. 
of the foreft, and receive and inroll the attachments and pre- 
fentments of trefpaffes within the foreft, and certify them to 
the fwainmote or juftice-feat. 


VERDICT. See Jurors. 


VERT, Fr. verd, viridis, in the foreft laws, fignifies 
every thing that beareth a green leaf within the foreft, that 
may be covert for the deer. Vert alfofometimes is taken for . 
that power which a man hath by the king’s grant to cut 
green wood in the foreft. 


VESTED 
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whole affembly, who are all upon an equal footing; and the 
fame muft be decided, as other matters there, by a majority of , 
votes. Str. 1045. 

It is convenient that every veftry aét be entered in the pa- 
tith book of accounts ; and that every man’s hand confenting 
to it, be fet thereto. 

The veftry clerk is chofen by the veftry ; whofe bufinefs it 
is, to attend at all parifh meetings, and to draw up and copy 
all orders and other acts of the veftry, and to give out copies 
thereof when neceflary ; and therefore he has the cuftody of 
all books and papers relating thereto. 

By cuftom there may be a fig vefiry, or a certain number 
of perfons chofen to have the government of the parifh, to 
make rates, and take the churchwardens accounts, and the 
like. In the city of London in particular, there are fele& 
veftries in moft of the parifhes. 


VETITUM NAMIUM, (vetitum, forbidden, and nami- 
um, from naam, a diftrefs,) fignifies properly when the bai- 
liff of the lord diftraineth beafts or goods, and the lord for- 
biddeth his bailiff to deliver them when the fheriff comes to 
replevy them, and tothat end to drive them to places un- 
known, or to take fuch a courfe as they fhould not be reple- 
vied : but it is alfo called vetitum. namium, a forbidden dif- 
trefs, when without any words they are eloigned, or fo 
handled by a forbidden courfe, as they cannot be reple- 
vied, for then they are forbidden in law to be replevied. 
2 Inft. 140. 5 


VICAR, vicarius, is one that fupplies the place of ano- 
ther. On the appropriation of a church to any of the religi- 
ous houfes, the monks generally fupplied the cure by one of 
their own fraternity, and received the revenues of the church 
to their own ufe. Afterwards it became eftablifhed in moft 
of the appropriated churches, that they fhould be fupplied by 
a fecular clerk, and not by a member of their own houfe ; 
from whence he received the name of vicarius, as it were vi- 
cem gerens, fupplying the place of the religious fociety. And 
for the maintenance .of this vicar, was fet apart a certain ` 
portion of the tithes, commonly about a third part of the 
whole, which are now what are called the vicarial tithes ; the 
reft being referved to the ufe of thofe houfes, which for the 
like reafon are denominated the rećtorial tithes. And after 
thefe houfes were diffolved, and the king was become pof- 
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or judges of the court, at the place in queftion, fome conve+ 
nient time before the trial; who fhall have the matters in 
queftion fhewn to them by two perfons in the faid writs 
named. And upon the trial, thofe who have had the view ` 
{hall be firft fworn, or fuch of them as fhall appear, before - 
any drawing, and others fhall be drawn to make up the num~ 
BET 4. An. CONG, 2 G2 02e 

Upon the view, the thing in queftion fhall only be fhewn 
to the jury, but no evidence fhall be given on either fide. 
2 Lill. Abr. 656, 


VIEW OF FRANKPLEDGE. See FRANKPLEDGE. 


PACT: vigilia, the eve or day next before any folemn 
feaft ; becaufe then chriftians were wont to watch, fait, and 
pray in their churches.. Ken. Par. Ant. 609. 


VI LAICA REMOVENDA, is a writ that lies where 
a clerk intrudes into an ecclefiaftical benefice, and holds the + 
fame with ftrong hand and great power of the laity. By this — 
writ the fheriff is commanded to remove the force, and to 
arreft and imprifon the perfons that make refiftance, fo as to 
have their bodies before the king at a certain day, to anfwer . 
the contempt. The writ is returnable into the king’s bench, 
where the offenders fhall be fined and punifhed for the force, 
and from thence reftitution fhall be awarded to the party in- 
truded upon. Wat/. c. 30. 


VILL, villa, or vicus, was anciently a preciné& confifting 
of ten families; upon which account they are fometimes 
called zithings. 


VILLEINS, villani, were fo called, becaufe they lived in 
villages, and were employed in ruftic work ; whilft the free 
tenants, who held by knights fervice, attended their lord to 
the wars. 1 Inf. 116. 

Villeins were either villeins regardant; that is, annexed to 
the manor or land; or elfe they were in grofs, or at large; 
that is, annexed to the perfon of the lord, and transferrable 
by deed from one owner to another. They could not leave 
their lord without his permiffion; but if they ran away, or 
were purloined from him, might be claimed and recovered 
by action, like beafts or other chattels, They held indeed 
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VIRGA, a rod or white ftaff, fuch as fheriffs, bailiffs, 
and others, carry as a badge or enfign of their office. 
Cowell. 


VIRGATE of land, is faid to confit of twenty-four 
acres; four virgates make a hide, and five hides a knight’s 


fee. Ken. Gloff: 


VIRGE, tenant by. A fpecies of copyholders, who are 
faid to hold by the virge or rod. 


VISCOUNT, vwice-comes, is a title of nobility, above a 
baron, and next below an earl. He was originally the earl’s 
deputy in the government of the fhire. But in after-times, 
it became a mere title of honour, without any fhadow of 
office belonging to it. The firft inftance whereof was, in the 
18 Hen. 6. when John Beaumont was created a peer by the 
name of vifcount Beaumont. 1 Black. 398. i 


VISITOR, is an infpe€tor of the government of corpora- 
tions or bodies politic, ecclefiaftical or civil. With refpe& 
to all ecclefiaftical corporations, the ordinary is their vifitor, 
fo conftituted by the canon law, and from thence derived 
tous. The pope formerly, and now the king, as fupreme 
ordinary, is the vifitor of the archbifhop; the archbithop, - 
of the bifhops; and the bifhops, in their feveral diocefes, 
are in ecclefiaftical matters the vifitors of all deans and 
chapters, parfons and vicars, and all other fpiritual corpo- 
rations. With refpe& to all lay corporations, the founder, 
his heirs or afligns, are the vifitors, whether the foundation 
be civil or eleemofynary. Eleemofynary corporations are 
chiefly hofpitals, and colleges in the univerfities ; which col- 
leges are lay corporations, although the particular members 
thereof may be clergymen. 1 Black. 482. 


VISNE , vicinetum, a neighbouring place. See VENU. 


VIVARY, a place by land or water, where living crea- 
tures were kept; and, in law, is moft commonly ufed for a 


park, warren, or fifhery. 


VIVUM VADIUM, a living pledge, (in oppofition to 
mort-gage, or dead pledge,) is when a man borrows a fum of 
_ money, and grants an eftate to the lender, to hold till the 
rents 
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fions are made concerning the fame, by the fubfequent fta- 
tutes of 17 C. 2. c. 3. and 4 W. c. 12. 


UNIVERSITY. See CoLLEGES, 


UNLAWFUL ASSEMBLY, is where three or more 
perfons affemble together, with intent mutually to affift each 
other in the execution of fome enterprize of a private nature, 
with force or violence. If they move forward towards the 
execution thereof, it is then a rout; and if they execute it in 
deed, itis a riot. 1 Haw. 155. f 


VOIR DIRE, veritatem dicere, is where the party is ex- 
amined upon oath, to make true anfwer to fuch queftions as 
the court fhall demand of him: fo where it is prayed upon 
a trial at law, that a witnefs may be {worn whether he ‘hall 
get or lofe by the matter in controverfy, this is called a 
wor dire; and if it appears that. the witnefs is difv 
interefted, his teftimony is allowed, otherwife not. 
3 Black. 332. 


VOLUNTARY, as applied to a deed, is where any 
conveyance is made without a confideration, either of 
money, marriage, or other valuable thing; which kind of 
conveyances, in favour of creditors, and bone fide pur- 
chafers, are frequently fet afide. 2 Black. 297. 

A voluntary cath, is where a man takes an oath in an ex- 
trajudicial matter, of which the law takes no notice ; for no 
oath incurs the punifhment of perjury, unlefs it is taken in 
fome court of juftice having power to adminifter an oath, or 
before fome magiftrate or proper officer invefted with a like 
authority. 4 Black. 137- 


VOUCHER, (vocatio) is a word of art made of the 
Latin, voco; and is, when the tenant in a real action calleth 
another into the court that is bound to him in warranty; 
that is, either to defend the right againft the demandant, or 
to yield him other land in value; and extendeth to lands or 
tenements of an eftate of freehold of inheritance, and not to 
any chattel real, perfonal, or mixed: for in thofe cafes, 
the party, if he hath a warranty, fhall not vouch, but have 
his action of covenant, if he hath a deed: of if it be by 
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** titled to the ufe in fee fimple, fee tail, for life, or years, 
& or otherwife, fhall ftand and be feifed or poffeffed of the 
‘¢ land, in the like eftate as he hath of the ufe, truft, or 
s confidence ;” and thereby the a&t makes ceftuy que ufe com- 
plete owner both at law and in equity. 2 Black. 332. 

And this introduced the prefent and moft ufual form 
ef conveyance of a freehold by leafe and releafe, in 
order to fave the trouble of making livery of feifin upon 
the lands. The /ea/e makes the leffor itand feifed to the ufe 
of the leilee, and vefts in the leffee the ufe of the term; and 
then the ftatute immediately annexes the poffeffion. And 
being thus in poffeflion, he is capable of receiving a relecfe’ 
of the freehold and reverfion. 2 Black. 339. 

And forafmuch as the ufe now governs the poffeffion, hence 
in conveyances, it is fet down in the habendum to whofe ufe the 
lands are conveyed} as, to the only proper ufe and behoof 
of him the faid 4. B. (the purchafer) his heirs and afligns for 
ever. 

But copyhold lands are not within this ftatute of ufes; 
becaufe the transferring of the poffeffion by the fole opera- 
tion of the ftatute, without allowance of the lord and agree- 
ment of the tenant, would tend to the prejudice of both lord’ 
and tenant. Cokes Copyh. f- 54. 


USUFRUCTUARY, is one that has the ufe,and reaps the 
profits of a thing. 


USURPATION, is the ufing that which is another’s; 
an interruption or difturbing 2 man in his right and 
poffeffion. 

An ufurpation of a church benefice is, when a ftranger, that 
hath no right, prefents a clerk, who is thereupon admitted 
and inftituted. In which cafe, by the common law, the 
patron loft not only his turn of prefenting for that time, but 
alfo the abfolute and perpetual inheritance of the,advowfon, 
fo that he could not prefent again upon the next avoidance, 
unlefs in the mean time he recovered his right by a real 
action, upon a writ of right of advowfon. But by the 13 
Ed. 1. c. §- the patron fhall not be driven to the difficulties 
of areal a€tion upon a writ of right, but he thall recover 
the prefentation upon a pofefory a€tion by darrein prefentment 
or quare impedit, provided he brings fuch a€tion within fix 
months after the avoidance: but if he negleéted to bring his - 
ation within the fix months, he was driven about to his writ 
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{wear that they believe what he fwears is true. And the reas 
fon of waging law is, becaufe the defendant may pay the 
plaintiff his debt in private, or before witnefles which may be 
dead, and therefore the law allows him to wage his Jaw in 
his difcharge ; and his oath fhall be rather accepted to dif- 
charge himfelf, than the law will fuffer him to-be charged 
upon the bare allegation of the plaintiff. 2 In/t. 45. 

It is called wager of law, becaufe of ancient time he put 
in gages, pledges or {ureties, to make his law at fuch a day. 
And it is called making of his law, becaufe the law doth give 
fuch a fpecial benefit to the defendant to bar the plaintiff for 
ever in that cafe. But he ought to bring with him eleven 
perfons of his neighbours, that will avow upon their oath, 
that in their confciences he faith truth, 1 Jn/t. 295. 

The manner of waging law is thus :—He that hath wag- 
ed or given fecurity to make his law, brings with him into 
court his eleven computgators; and, ftanding towards the 
end of the bar, the fecondary afks him, whether he will wage 
his law? If he anfwer that he will, the judges admonifh him 
to be well advifed, and tell him the danger of a falfe oath. 
If he ftill perfifts, the fecondary fays, and he that wageth 
his law repeats after him ; Hear this, ye ju/lices, that I, A. B. 
do not owe to C. D. the fum o > nor any part thereof, in 
manner and form as the faid C. D. hath declared againft me ; So 
help me God. And thereupon his compurgators thall- make, 
their oaths in manner aforefaid. 3 Black. 343. 

Wager of law lieth not where there is any fpecialty, as 

a bond or deed, to charge the defendant ; but when the debt 
groweth by word only. A man outlawed, attainted for falfe 
-yerdi€t, or for confpiracy, or perjury, or otherwife become 
infamous, fhall not be permitted to wage his law. So alfo 
where a contempt, trefpafs, deceit, or any injury with force 
is alleged againft the defendant, he fhall not be permitted ; 
for it is impoffible to prefume he hath fatisfied the plaintiff 
his demand in fuch cafes, where the damages are uncertain, 
and left to be affeffed by a jury. Likewife executors and ad- 
miniftrators, when charged for the debt of the deceafed, fhall 
not be admitted to wage their law; for no man can fwear 
ef another man’s contra@t, either that he never made fuch 
contraét, or that he privately difcharged it. Id. 345. 

At length it being confidered that this waging ef law 

offered too great a temptation to perjury, by degrees new 
remedies were devifed, and new forms of action introduced, 
wherein no defendant is at liberty to wage his law. So that 
now, inftead of an action of debt upon a fimple ere an 

action 
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Waifs have moft commonly been granted by the king to. 
the lords of manors refpe€tively. 


WAINAGE. The reafonablenefs of fines or amercements 
having been regulated by magna charta, that no perfon fhall 
have a larger amercement impofed upon him than his cir- 
cumftances or perfonal eftate will bear, it is added, “ faving 
c to the freeholder his contenement or land; to the trader 
«his merchandize ; and to the countryman his wainage or 
« team and inftruments of hufbandry.” 4 Black..379. See 
GAINAGE. 


WAKE, is the ancient cuftomary feftival annually cele- 
brated on the day of that faint to which the church was de- 
dicated. It received the name of vigil or wake, from the 
people reforting to the church on the evening before, and 
their waking and performing their devotions. Ken. Par. 


Ant. 609. 


“WALES. By the 27 Hen. 8. c. 26. and other fubfequent 
ftatutes, the dominion of Wales fhall be incorporated with 
and part, of the realm of England; and all perfons born in 
Wales thall enjoy all liberties and privileges as the fubjects in 
England do. And the lands in Wales thall be inheritable 
after the Engli/b tenure, and not after any Welch laws or cuf- 
toms. And the proceedings in dll the law courts fhall be in 
the Englifh tongue.. A feflion is alfo to be held twice a year 
in every county, by judges appointed by the king, to be called 
the great feffions of the feyeral counties in Wales ; in which 
all pleas of real and perfonal ations fhall be held, with the 
fame form of procefs, and in as ample manner, as in the 
court of of commen pleas at Weftmin/ter ; and writs of error 
fhall lie from judgments therein to the court of king’s bench 
at Wef/tminfier. But the ordinary original writs, or procefs of 
the king’s courts at Weftminfter, do not run into the principa- 
lity of Wales ; though procefs of execution does, as alfo do 
all prerogative writs ; as writs of certiorari, quo minus, man- 
damus, and the like. 3 Black. 77. 

Murders and felonies in any part of Wales may be tried in 
the next adjoining Ængli/b county; the judges of afhze 
having a concurrent jurifdiction throughout all Wales with 
the juftices of the grand feflions. Str. 553. 

And all local matters arifing in Wales triable in the king’s 
bench, are by the common law to be tried by a jury returned 

from 
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to marry, and then her hufband might perform the fervice. 
2 Black. 67. 


WARDS AND LIVERIES, court of, was eftablifhed by. 
the flatute 32 H. 8. c. 46. to inquire of wardfhips, liveries, 
and all the numerous incidents of knights fervice; from 
the burden whereof the fubje&t was delivered by the ftatute 
£2) Ce iene 7 


WARRANT, is a power and charge to a conftable or other 
officer to apprehend a perfon accufed of any crime. It may be 
iffued in extraordinary cafes by the privy council, or fecretaries 
of ftate; but moft commonly it is iffued by juftices of the peace. 
This they may do in any cafes where they have a jurifdiGtion 
over the offence, in order to compel the perfon accufed to 
appear before them; for it would be abfurd to give them 
power to examine an offender, unlefs they had alfo a power 
to compel him to attend and fubmit to fuch examination. 
And this extends to all treafons, felonies, and breaches of 
the peace; and alfo to all fuch offences ùs they have power to 
punith by ftatute. 4 Black. 290. 

Before the granting of the warrant, it is fitting to examiné 
upon oath the party requiring it, as well to afcertain that 
there is a felony or other crime a€tually committed, without 
which no warrant thould be granted; as alfo to prove the 
eaufe and probability of fufpecting the party againft whom 
the warrant is prayed. Id. 

This warrant ought to be under the hand and feal of the 
juftice; fhould fet forth the time and place of making, and 
_ the caufe for which it is made; and fhould be direéted to the 
conftable, or other peace officer, or it may be to any private. 
perfon by name. 4 Black. 291. 

A general warrant to apprehend all perfons fufpected, 
without naming or particularly defcribing any perfon in fpe- 
cial, is illegal and void for its uncertainty ; for it is the duty 
of the magiftrate, and ought not to be teft to the officer, to 
judge of the ground of fufpicion. Ala a warrant to 
apprehend all perfons guilty of fuch a crime, is rio legal 
warrant; for the point upon which its authority refts, 
is a fact to be decided on, a fubfequent trial; namely, 
whether the perfon apprehended thereupon be guilty or 
not guilty. Id. 
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In contracts for provifions, there is an implied warranty, 
that they are wholefome; and if they be not, an action 
on the cafe lies to recover damages for this deceit. 
2 Black. 165. 

And in all cafes, where he that felleth any thing doth 
upon the fale warrant it to be good, the law annexes a tacit 
contract to this warranty, that if it be not fo, he fhall make 
compenfation to the buyer. Id. 

But fuch warranty muft be upon the fale; for if it be made 
after, and not at the time of the fale, it is a void warranty 5 
for then the buyer doth not take the goods upon the credit of 
the vendor. 3 Black. 165. 


WARREN, .is a franchife ere€ted for prefervation or cuf- 
tody (as the word warren properly fignifies) of beafts and 
fowls of warren. 

The beafts of warren, are hares, conies, and roes: the 
fowls of warren, are either field-fowl, as partridges, rails, 
and quails; or wood-fowl, as pheafants and woodcocks ; or 
water-fowl, as mallards and herons. 1 Inf. 233. 

Thefe were looked upon as royal game, and the franchife 
of free warren was invented to protect them, by giving the 
grantee a fole and exclufive power of killing fuch game, fo 
far.as his warren extended, on condition of his preventing 
other perfons. For by the common law, no man, not eyen 
a lord of a manor, could juftify killing game on another man’s 
foil, or even on his own, unlefs he had the liberty of free 
warren, 2 Black. 39. : 

But now this franchife is almoft fallen into difregard, 
fince the modern ftatutes for preferving the game; the name 
being now chiefly preferved in grounds that are fet apart for 
breeding hares and conies. Id, 

A perfon may have a warren in another man’s land; for 
one may aliene the land, and referve the franchife: but 
none can make a warren, and appropriate thofe creatures 
that are fere nature, without licence from the king, or where 
a warren is claimed by prefcription. Id. 


WASTE:. 

1. Waste, vaflum, is a fpoil or deftruction of houfes, 
gardens, trees, or other corporeal hereditaments, ‘to the 
difherifon of him that hath the remainder or reverfion in fee 
fimple or fee tail. 2 Black. 281. i 
i i 2. Wafte 
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either by cutting them down, or topping them, or doing any 
act whereby the timber may decay. Alfo in countries 
where timber is fcarce, and beeches, or the like, are 
converted to building, they alfo are accounted timber. 
taf. 53. 

7 if : houfe be ruinous at the time of the leafe made, if 
the lefiee fuffer the houfe to fall down, he is not punithable 
for wafte; for he is not bound by law to repair the houfe in 
that cafe: but yet if he cut down timber upon the ground 
fo letten, and repair it, he may well juftify it; and the 
reafon is, for that the law doth favour the fupportation 
and maintenance of houfes of habitation for mankind. 
1 Inft. 54. 

So if the leffor by his covenant undertakes to repair the 
houfe, yet the leflee (if the leffor doth it not) may with the 
timber growing upon the ground repair it, though he be not 
compellable thereto. Id. 

But the tenant cannot fell trees, and with the money cover 
the houfe, for the fale is wafte. 1 Inf. 53. 

And if after cutting down the timber, the tenant fuffer the 
young germins to be deftroyed by the eating of beafts, 
it is wafte; and although they grow again, yet it is wafte ; 
for after fuch eating, they never will be great trees, but 
fhrubs. 2 Roll’s Abr. 815. 

8. The tenant, unlefs reftrained (which is ufual) by par~ 
ticular covenants or exceptions, may take fufficient houfe- 
bote, hedgebote, firebote, and ploughbote, and it is no 
wate. 1 Inft. 53, 

But he may not cut off the top boughs, for that will caufe 
the putrefaction of the whole tree. Cro. Eliz. 361. 

9. Digging for gravel, lime, clay, brick, earth, ftone, or 
the like, or for mines of metal, coal, or the like, hidden in 
the earth, and which were not open when the tenant came 
in, is wafte ; but the tenant may dig for gravel or clay for the 
reparation of the houfe, as well as he may take convenient 
timber trees. 1 In/t. 53. ia 

10. It is wafte to fuffer a wall of the fea to be in decay, 
fo as by the flowing and reflowing of the fea, the ground be 
furrounded, whereby it becomes unprofitable: but if it be 
furrounded fuddenly by the rage and violence of the fea, oc- 
cafioned by wind or tempeft, without any default in the 
tenant, this is no wafte punifhable. So it is, if the tenant 
repair not the banks or walls againft rivers or other waters. 
i Inf. 53. 
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But now the moft ufual way of preventing wafte, is by iz- 
jundion out of a court of equity, upon a bill exhibited. 
3 Black. 227. 

15. Where a msrigagor commits waite, the court will re- 
{train him by injunétion, becaufe the whole eftate is a fecu- 
rity. 3 Atk. 210. 

So if a mortgagee in fee in poffeffion, commits wafte by 
cutting down timber, and the money arifing by the fale of 
the timber is not applied in finking the intereft and principal 
of his mortgage; the court, on a bill brought by the mort- 
gagor to ftay wafte, will grant an injunction. 3 Atk. 723- 

16. Though a perfon be tenant for life without impeach- 
ment of wafte, yet the court will grant an injun¢tion to re- 
ftrain him from cutting down trees in lines, or avenues, or 
ridges in a park, which are for fhelter or ornament: and it 
is the fame thing whether they were planted for that purpofe, 
or grow natural. 3 dk, 215, 216. 

17. Alfo tenant for life without impeachment of wafte, 
fhall be obliged to keep tenants houfes in repair, unlefs the 
charge is exceflive, and thall not fuffer them to run to ruin. 
2 Atk. 383. 

18. ‘Truftees to preferve contingent remainders, may bring 
a bill to ftay wafte in the tenant for life. 3 4k. 95. 

1g. The court will grant an injunction to {tay wafte, in 
favour of an infant in ventre fa mere. 2 Atk. 117. 

20. If a parfon or vicar waite the trees of the parfonage 
or vicarage, the patron may have a prohibition, 2 Roll’s 
Abr. 813. 

And lord Coke fays, wafte by the incumbent in houfes and 
buildings isa good caufe of deprivation. 3 Inf. 204, 

21. A writ of wafte, to punith the offence after it has been 
committed, is an action partly founded upon the common 
law, and partly upon the ftatute of Gloucefter aforefaid ; and 
may be brought by him that has the immediate eftate of in- 
heritance in reverfion or remainder, againft the tenant for life, 
tenant in dower, tenant by the’curtefy, or tenant for years, 
Black. 227- 

This aétion of wafte isa mixed a€tion; partly real, fo far 
as it recovers land; and partly perfonal, fo far as it recovers 
damages: for it is brought for both thofe purpofes; and if 
the wafte be proved, the plaintiff fhall recover the thing or 
place wafted, and alfo treble damages by the faid ftatute of 
Gloucefter, 6 Ed, 1. ¢. 5. 

. The 
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the highways. ‘Watch is properly applicable to the night 
only, and begins at the time when ward ends, and ends when 
ward begins, to apprehend all rogues, vagabonds, and night 
walkers, and make them give account of themfelves. 
z Black. 356. 

The feveral‘hundreds into which the counties are divided, 
‘are fometimes called wardi, as being the diftricts of the high 
conftables for the aforefaid purpofes. 


WATER, in legal acceptation, is confidered under the 
notion of land, in refpect of the land that lies underneath it ; 
and may be fued for under that name, as fo many acres of 
land covered’ with water. 2 Black. 18. 


WATER ORDEAL. The moft ancient fpecies of trial 
was by ordeal, which was of two forts, fire ordeal and water 
ordeal. Fire ordeal was performed either by taking up in the 
hand, unhurt, a piece of red-hot iron; or elfe by walking 
barefoot and blindfold over nine ‘red-hot plough-fhares. 
Water ordeal was performed, either by plunging the bare 
arm up to the elbow in boiling water, and efcaping unhurt 
thereby ; or by cafting the perfon fufpected into a river or 
pond of cold water, and if he floated, it was deemed an evi- 
dence of his guilt, but if he funk he was acquitted. But 
this fuperftition hath been long fince abolifhed by a€&t of par- 
liament. It is eafy from hence to trace out the barbarity 
ftill remaining in fome countries to difcover witches, by caft- 
ing them into a pool of water, and by their finking to prove 
their innocence. 4 Black. 342. 


WAY, confidered as a fpecies of incorporeal heredita- 
ments, is the right of going over another man’s ground, in 
which a particular perfon may have an intereft and a right, 
though another be the owner of the foil. This may be 
grounded -on a fpecial permifhion ; as when the owner of the 
land grants to another a liberty of pafling over his grounds, to 
go to the church, or market, or the like; in which cafe, 
the gift or grant is particular, and confined to the grantee ` 
alone, and dies with the perfon. A way may be alfo by 
prefcription ; as if all the owners and occupiers of fuch a 
farm have immemorially ufed to crofs another’s ground; 
for this immemorial ufage fuppofes an original grant. A 
right of way alfo may arife by act and operation of law ; for 
if a man grants to another a piece of ground in the middle of 

his 
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the one by law, and the other by cuftom; but they ate for 
feveral forts of wares or commodities; for there is zroy 
weight and averdupois. /Troy weight is by law; and thereby 
are weighed filk, gold, filver, pearl, and precious ‘ftones : 
and this hath to the pound twelve ounces, Averdupois is by 
caftom, yet confirmed by ftatute ; and thereby are weighed 
all kinds of grocery wares, drugs, butter, cheefe, flefh, wax, 
pitch, tar, tallow, wool, hemp, flax, iron, fleel, lead, and 
all other commodities which bear the name of garble, and 
whereof iffueth a refufe or wafte (and alfo bread, by 31 G. 2. 
¢.29.) 3; and this hath to the pound fixteen{ounces ; and twelve 
pounds over are allowed to every hundred. Dalt. c. 112. 
i By ftatute 8 Hen. 6.c. 5. and 11 Hen. 7. c. 4. in eve- 
ry market town a common balance fhall be kept, with 
common weights fealed, according to ‘the ftandard of 
the exchequer; -at which all the inhabitants may weigh 
without paying any thing; taking neverthelefs of foreign- 
ers for every draught between 40%. and rook. an: half- 
penny ; between 1oo/b. and rooof. a. farthing. — And - 
the clerk of the market or other proper officer fhall feal 
all meafures duly gaged brought unto him, by the ftandard 
in his pofieflion ; and may take for the fame one penny for 
every bufhel ; an halfpenny for every half bufhel or peck 5 
and a farthing for every gallon, pottle, quart, pint, or half 
pint. 


WEREGILD, .was.a pecuniary fatisfa€tion ‘paid to the 
party injured, or to his kindred, to expiate enormous of- 
fences. “ In the Saxon laws, particularly thofe of king 
Athelffan, we find the feveral weregilds in the cafe of homicide 
eftablithed in progreflive order, from the death of the ceorl, 
or peafant, up to that of the king himfelf. ‘The weregild of 
a ceorl was 266 thrymfas, that of the king 30,000; each 
thrymia being equal to about a fhillmg of our prefent money. * 
The weregild of a fubject was paid intirely to the kindred of 
the party flain; but that of the king was divided, one half 
being ‘paid to the public, the other to the royal family. 
4 Black. 313. 


WEST-SAXON LAGE. Weft-Saxon Jaw, was a code of 
laws compiled by king A/fred from the laws introduced by 
the Saxons into this kingdom; as the Dane/age was that in- 
troduced by the Denes; and the Mercenlage was that which 
was ufed in the ancient kingdom ol Mercia. And thefe feem 
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2. Will of lands. 


Brrore the conqueft, lands were devifable by will: bat 
upon the introduction of the military tenures, the reftraint 
of devifing lands neceflarily took place, as a branch of the 
feudal do€trine of non-alienation, without the confent of the 
lord. And therefore, by the common law fince the conqueft, 
no eftate.greater than for term of years, could be difpofed of 
by will; except only in Kent, and in fome ancient boroughs, _ 
and a few particular manors, where the Saxon immunities - 
by fpecial indulgence fubfifted. And though the feudal re- . 
ftraint on alienation by deed vanifhed very early, yet this on 
wills continued for fome centuries after. But when ecclefi- 
aftical ingenuity had invented the doétrine of ufes, as a 
thing diftin& from the land, ufes began to be devifed very 
frequently, and the devifee of the ufe could in chancer 
compel its execution. But when the ftatute of ufes, 2 Hen. H 
c. 10. had annexed the poffeffion to the ufe, thefe ufe in 
now the very land iyfeif; became no longer ele ae 
might have occafioned a great revolution in the law of de- 
vifes, had not the ftatute of wills been made about five years 
after, viz. 32 Hen. 8. c. 1. explained by 34 Hem 8. c. 5. 
which enacted, that all perfons being feifed in fee fimple 
(except femes covert, infants, idiots, and perfons of non- 
fane memory) might by will in writing devife to any other 
perfon two thirds of their lands held in chivalry, and the 
whole of thofe held in focage; which now, by turning the 
tenure in chivalry into free and common focage by the 
ftatute 12 C. 2. c. 24. amounts to the whole of their landed 
property, except their copyhold, or other tenements in 
the nature of copyhold. And to prevent frauds in this 
private and lefs folemn way of pafing lands, the flatute 
29 C. 2. c. 3. directs, that “all devifes of lands fhall be in 
«c writing and figned by the teftator, or fome other perfon in 
« his prefence, and by his direction ; and attefted by three or 
« four credible fubfcribing witneffes.” In the conftruction 
of which ftatute, it hath been adjudged, that the teftator’s 
name; written with his own hand, at the beginning of his 
will, as, “1, John Stanley, make this my laft will and tefta- 
“ ment,” is a‘ fufficient figning, without any name at the 
bottom; though the other is the fafer way. It has alfo been 
determined, that although the witneffes muft all fee the tef- 
tator fign, or at leaft acknowledge the figning, yet they may 
do it at different times; but they muft ali fubferibe their 
names’as -witnefles in his prefence, left by any pofiibility they 
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of the teftàtor; nor till procefs hath iffued to call in the 
widow, or next of kin, to conteft it if they think proper. 
ag Cv2. cs 3. 


5» Revocation of Wills. ~ 


No will of lands fhall be revocable, otherwife than by ano- 
ther will or writing declaring the fame, figned in the pre- 
fence of three witnefles; or by obliterating the fame by the 
teftator himfelf, or in his prefence and by his direction. And 
no will of perfonal eftate {hall be revocable by any words or 
will by word of mouth only, except the fame be im the life 
of the teftator committed to writing and read to the teftator 
and approved by him, and proved to be fo done by three wit- 
nefles. 29 C.2. c: 3- 


6. Rules concerning the conftruétion of Wills. 


In conftruing wills, the intention of the teftator ought 
to prevail, if agreeable to the rules of law. 

No particular form is neceffary to convey the teftator’s 
meaning, but it muft be collected from the will itfelf, by at- 
tending to the feveral parts of it, and comparing and confi- 
dering them together. Burr. Mansf. 770. 

Every claufe in a will fhall be conftrued fo as to take 
effe& according to the teftator’s intent, if it confifts with the 
rules of law. 1 Ark. 416. 

A court of equity is as much bound by polfitive rules and 
general maxims concerning property, as a court of law is. 
if the intention of the teftator be contrary to the rules of 
law, it can no more take place in a court of equity than 
in a court of law. Burr. Mansf. 1108. 

On the other hand, if the intention be not contrary to 
law, a court of common law is as much bound to conftrue 
and effectuate the will according to that intention, as a court — 

¿of equity can be. Jd. 

If the name of a devifee be miftaken in a will, yet if the 
perfon is clearly made out by averment to be the perfon in- 
tended, and there can be no other to whom it may be ap- 
plied, the devife to him is good. 1 Atk. 410. 

Devife in reftraint of marriage ought to be conftrued 
ftri&ly againft fuch reftraint, and in favour of the perfon 
attempted to be reftrained 3 for fuch conditions are odious, 
and contrary to found ane Burr. Mansf. 2055. 

An 
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egrefs and regrefs, to carry out of the fame houfe the goods 
of their teftator by reafonable time. Litt. /ec?. 69. i 

Alfo, if a man make a deed of feoffment to anothcr, of 
certain lands, and delivereth to him the deed, but not livery 
of feifin; in this cafe, he to whom the deed is made, may 
enter into the land, and hold and occupy it at the will of him 
who made the deed; becaufe it is proved by the words of 
the deed, that it is his will that the other fhould have the 
land: but he who made the deed may put him out when he 
pleafes. Litt. /eé?. 70. 

2. The leffor may, by actual entry into the ground, deter- 
mine his will in the abfence of the leffee ; but by words 
fpoken from the ground, the will is not determined, until 
the leffee hath notice; no more than the difcharge of a factor, 
attorney, or fuch like, in their abfence, is fufficient in law, 
until they have notice thereof. 1 Inf. 55. 

And it is regularly true, that every leafe at will muft in 
law be at the will of both parties; and therefore when the 
leafe is made to have and to hold at the will of the leflor, the 
law implies it to be at the will of the leffee alfo; and confe- 
quently, the leffee hath the fame power to determine the 
leafe at his will as the leffor hath. Ibid. 

And it feems to be now fettled, that (befides the exprefs 
determination of the leffor’s will, by declaring that the leflee 
{hall hold no longer) the exertion of any aét of ownerfhip by 
the leffor, as entering upon the premifes and cutting timber, 
taking a diftrefs for rent and impounding it thereon, or 
making a feoffment, or leafe for years, of the land, to com- 
mence immediately; or any act of defertion by the leffee, as 
afigning his eftate to another, or committing wafte; or the 
death, or outlawry, of either leffor or leflee ; puts an end to, 
or determines, the eftate at will. 2 Black. 146. 

Finally, the courts at law have of late years leaned againft 
conftruing demifes, where no certain term is mentioned, to 
be tenancies at will ; but have rather held them to be tenani 
cies from year to year, fo long as both parties pleafe, efpe- 
cially where an annual rent is referved ; in which cafe, they 
will not fuffer either party todetermine the tenancy, even at 
the end of the year, without reafonable notice to the other. 
2 Black. 147. 

And in Timmins and Rowlhinfoin, H. 5. G. 3.it was faid 
by Mr. Juftice Wilmot, in the country, leafes at will being 
found in the ftri& legal notion of a leafe at will extremely 
inconvenient, exift only notionally ; and were fucceeded by 


i A another 


438 woo 


tend to exercife or ufe any kind of witchcraft, forcery, in- 
chantment, or conjuration ; or undertake to tell fortunes 5 
or pretend, from his {kill or knowledge in any occult or crafty ` 
{cience, to difcover where, or in what manner, any goods, 
fuppofed to have been ftolen or loft, may be found ; he fhall 
be imprifoned for a year, and once in every quarter of that _ 
year ftand openly on the pillory for an hour, and further fhalt 
be bound to the good behaviour as the court fhall award. 


WITE, Sax. a punifhment or penalty. So witefree is 
an immunity from fines and amercements. Witele/s, free 
from cenfure or blame. 


WITHERNAM, (from the Saxon weder, which common 
fpeech hath turned to oder, other ; and naam, a caption or 
taking,) is where a diftrefs is driven out of the county, and 
the fheriff upon a replevin cannot make deliverance to the 
party diftrained; in this cafe, the writ of withernam is 
directed to the fheriff, for the taking as many of his beafts 
or goods that did thus unlawfully diftrain, into his keeping, 


till the party make deliverance of the firft diftrefs. 2 Inf. 
140, I. - 


WITNESS. See EVIDENCE. 


WITNESSMAN, was a man dwelling out of the limits of 
the foreft, fummoned to attend the foreft courts, as a wit- 
nefs, or to be fworn on an inqueft; and it was part of the 
tenure of feveral of the mefne lords holding under the lords 
of the foreft, that they fhould fnd unto the forefters witneff= 
man; that is, compel fuch their tenants to appear there, 
and be fworn for the purpofes aforefaid. 


WITTENA-GEMOT, was a convention or aflembly of 
wife men, to affift the king with their counfel in the nature 
of our prefent parliament. 


WOOD. If any offender fhall wilfully and malicioufly, 
without the confent of the owner, cut down, deftroy, break, 
bark, burn, deface, fpoil, or carry away, any wood, or 
{prings of wood, underwood or coppice wood, he fhall be 
imprifoned three months in’ the houfe of correction, and be 
publicly whipped once a month. 6G. ¢. 16, 
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king hath granted the fame. But if the goods are of a 
perifhable nature, the fheriff may fell them; and the money 
fhail be liable in their ftead. Id. 292. 

In order to conftitute a legal wreck, the goods muft come 
to land: if they continue at fea, the law diftinguifhes them 
by the appellations of jeifam, flotfam, and ligan. Fetfam, is 
where goods are caf into the fea, and there fink and remain 
under water: flotfam, is where they ¢ontinue floating on the 
furface of the water: /igan, is where they are funk in the- 
fea, but tied to a cork or buoy, in order to be found again. 
Thefe are alfo the king’s, if no owner appears to claim them; 
but they are {o far a diftinét thing from the former, that they 
do not pafs in a general grant of wreck. Id. 

By the 27 Ed. 3. if any fhip be loft on the fhore, and 

, the goods come to land, (which do not come under the de- 
nomination of wreck,) they fhall be prefently delivered to 
the merchants, paying only a reafonable reward to thofe 
that faved and preferved them, which is intitled fal- 
vage. 

‘By the 12 An. fl. 2. c. 18. and 26 G. 2. c. 19. all head 

officers, and others of towns near the fea, fhall, on applica- 
tion to them made, fummon as many hands as are neceflary, 
and fend them to the relief of any ihip in diftrefs; and, in 
cafe of afliftance given, falvage fhall be paid by the owners, 
to be affefled by three neighbouring juftices. And if any 
perfon fhall plunder, fteal, or deftroy, any goods belonging 
to a fhip in diftrefs, (whether they be wrecked or not,) or 
any tackle, provifion, or part of fuch fhip; or fhall beat or 
wound, or otherwife wilfully obftruét the efcape of any 

perfon endeavouring to fave his life from fuch fhip, or the 

wreck thereof; or fhall put out any falfe light, with intent 

to bring any veffel into danger; or fhall make any hole in 

any fuch thip in diftrefs ; or fteal any pump belonging thereto; 

or wilfully do any thing tending to the immediate lofs of 
fuch thip; he fhall be guilty of felony without benefit of 
clergy. Provided, that when goods of {mall value fhall be 

ftranded or caft on fhore, and ftolen without circumftances 

of cruelty, outrage, or violence, the offenders may be proe 

fecuted for petit larceny only, ; 
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If the plaintiff gives no evidence before the jury, yet they 
muft find fme damages, becaufe the defendant hath con- 
feffed the a€tion, and confequently hath admitted that there 
is damage. Id. 


WRIT OF RIGHT OF ADVOWSON, was fo called 
from the fpecial words in the writ, requiring the party to 
do right concerning the advowfon. By this, the inheritance of 
the advowfon might have been recovered againft an ufurper ; 
but the incumbent could not be removed for that turn. But 
afterwards it was provided, that if the true patron brought 
a pofleflory action cf darrein prefentment, or quare impedit, 
within fix months after the avoidance, he fhould recover the 
intire prefentation. 





VEETA 


yee virgata terre, is a quantity of land 
confifting (according to fome) of twenty-four acres, 
whereof four yardlands make an hide, and five hides a 
knight’s fee. 


“YEAR. By the ftatute 24 G. 2. c. 23. the year fhall be- 
gin on the firft day of January, and not as heretofore on the 
twenty-fifth of March. 

And in legal proceedings, the year muft be computed ac- 
cording to the calendar, and not according to twenty-eight 
days to the month. 2 Inf. 320. 

So a legacy payable within fo many months, fhall be un- 
derftood to fignify calendar months. 3 47k. 346. 


YEAR AND DAY, is a time that determines a right, 
or works a prefcription in many cafes by law; as in cafe of 
an eftray, if the owner challenge it not within that time, it 
belongs to the lord; fo in like manner a wreck ; fo if a man 
be wounded or poifoned, and dieth thereof within a year and 
a day, itis murder. 1 Inf. 254. 
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YEAR, DAY, AND WASTE, isa part of the king’s 
prerogative, whereby he hath the profits of lands and tene- 
ments for a year and a day, of thofe that are attainted of 
petit treafon or felony, whofoever is lord of the manor 
whereto the lands or tenements do belong; and the kin 
may caufe wafte to be made on the tenements, by deftroying 
the houfes, ploughing up the paftures and meadows, and 
rooting up the woods, except the lord of the fee agree with 
him for the redemption of fuch wafte, afterwards reftoring it 
to the lord of the fse. Stamf. Pr. 44. 


YEARS (eftate for) : 

1. Tenant for term of years, is where a man letteth lands 
or tenements to another, for a certain term of years agreed 
upon between the leflor and the leffee ; and when the leffee 
entereth by force of the leafe, then is he tenant for term of 
years. Litt. fect. 58. 

If tenements be let to a man for term of half a year, or 
for a quarter of a year, or any lefs time; this leffee is re- 
fpected as a tenant for years, and is ftyled fo in fome 
legal proceedings: a year being the fhorteft term which 
the law in this cafe takes notice of. Litt. fe. 67. 
2 Black. 140. 

2. Generally, every eftate which muft expire at a period 
certain and prefixed, by whatever words created, is an eftate 
for years; and therefore this eftate is frequently called a 
term; becaufe its duration or continuance is bounded, li- 
mited, and determined. 2 Black. 143. 7 

For every fuch eftate muft have a certain beginning, and 
certain end. If no day of commencement is named in the. 
creation of this eftate, it begins from the making, or deli- 
very of the leafe. A leafe for fo many years as fuch an one 
fhall live, is void from the beginning ; for it is neither cer- 
tain, nor can ever be reduced to a certainty, during the con- 
tinuance of the leafe. Ibid. 

And the fame doétrine holds, if a parfon make a leafe of 
his glebe for fo many years as he fhall continue parfon of 
fuch a church, for this is ftill more uncertain. But a leafe 
for twenty or more years, if the parfon fhall fo long live, 
or if he fhall fo long continue parfon, is good; for there is 
a certain period fixed, beyond which it cannot laft, though it 
may determine fooner, on the parfon’s death, or his ceafing 
to be parfon there. 2 Black. 143. 

e , 3. An 
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3- An eftate for years, though never fo many, is inferio# 
to an eftate for life? Foran eftate for life, though it be only 
for the life of another perfon, is a freehold; but an eftate, 
though it be for a thoufand years, is only a chattel, and rec- 
koned part of the perfonal eftate. Ibid. 

Hence it follows, that a leafe for years may be made to 
commence in futuro, though a leafe for life cannot. As if I 
grant lands to one from Michaelmas next for twenty years, 
this is good ; but to hold from Michaelmas next for the term 
of his natural life, is void. did. 

For no eftate of freehold can commence in futuro, becaufe 
it cannot be created at common law without livery of feifin, 
or corporal poffeffion of the land ; and corporal poffeflion 
cannot be given ofan eftate now, which is not to commence 
now, but hereafter. And becaufe no livery of feifin is ne- 
ceflary for a leafe for years, fuch leffee is not faid to be feifed, 
or to have true legal feifin of the lands. ' Nor indeed doth 
the bare leafe velt any eftate in the leffee, but only gives him 
a right of entry on the tenement, which right is called his 
jntereft in the term : but when he hath a€tually fo entered, 
and thereby accepted the grant, the eftate is then, and not 
before, vefted in him; and he. is poféfed, not properly of 
the land, but of the term of years, the poffeflion or feifin 
of the land remaining {till in him who has the freehold. 
2 Black. 144. 

4. Tenant for term of years hath incident to, and infepa- 
rable from his eftate, unlefs by fpecial agreement, the fame 
eftovers that tenant for life is intitled to; namely, houfebote, 
firebote, ploughbote, and haybote. 1 Inf. 41. 

g. With regard to emblements, or profits of lands fowed 
by tenant for years, there is this difference between him and 
tenant for life; that where the term of tenant for years de- 
pends upon a certainty, as if he holds from Mid/ummer for ten 
years, and in the laft year he fows a crop of corn, and it is 
not ripe and cut before Mid/ummer, which is the end of his 
term, the landlord fhall have it; for the tenant knew the ex- 

iration of his term, and therefore it was his own folly to fow 
what he never could reap the profits of. 2 Black. 144. 

But where the leafe for years depends upon an uncer- 
tainty; as upon the death of the leflor, being himfelf only 
tenant for life, or being a hufband feifed in right of his 
wife; or if the term of years be determinable upon a life or 
lives; in all thefe cafes, the eftate for years not being cer- 

tainly 
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tainly to expire at a time foreknown, but merely by the adh 
‘of God, the tenant, or his executors, fhall have the corn, 
in the fame manner thata tenant for life or his executors fhal} 
be intitled thereto.. 2 Black. 145. 

But he fhall not have the grafs, or other fruits, if 
they are not fevered, becaufe they are parcel of the inherits 
ance. 

6. A leafe for Lf is not faleable by the theriff upon execu- 
tion for debt; but he may extend the yearly profits to pay the 
debt. But he may fell a term for years for debt, by writ of 
execution upon a judgment in the life-time of the owner, or 
when it is in the hands of executors or adminiftrators. 


YEOMAN, is a Saxon word, geman, (the g being turn- 
ed into y, as in many like cafes,) and fignifies Jand-man ; 
and is defined to be one that hath free land of gos. a year 5 
who was thereby heretofore qualified to ferve on juries, and 
can yet vote for knights of the fhire, and do any other a& 
where the law requires one that is probus et legalis homo. 
Below yeomen are ranked tradefmen, artificers, and la- 
bourers. 2 Inf. 668. 


YORK, YORKSHIRE: 

1. Iy the county of York, only one panel of forty-eight 
jurors fhall be returned to ferve on the grand jury at the af- 
fizes; and at the quarter feffions not above forty, either upon 
the grand jury or other fervice there, 7 & 8 W. c. 32. And 
no perfon, having 150/. a year, fhall be fummoned to the 
feffions, but only perfons lefs able to be at the expence of at- 
tending at the aflizes. 1 An. f. 2. c. 13. 

2. In order to render it more eafy to borrow money upon 
Jand fecurity within the feveral ridings in the faid county, 
there are feveral aéts of parliament dire€ting- memorials of 
all deeds and wills of lands to be regiftered within the faid 
ridings refpectively: viz. 2&3 dac. 4. § dn. c. 18. 
Se CIES ATs 25).0. Oe 

3. By the 4 W. c. 2. the inhabitants of the province of 
York have power to difpofe of their whole perfonal eftate by 
will; which before they had not, further than the teftator’s 
own proportionable part, called the dead man’s, or death’s part. 
For if the teftator had a wife, and a child or children, the 
wife fhould have one third, the child or children another 

ir third, 
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third, and the remaining third was all that the teftator had 
to difpofe of. If he had a wife and no child, then fhe fhould 
have one moiety, and the other moiety remained to him to 
difpofe of by his teftament: fo if he left a child or children, 
and no wife. Butif he had neither wife nor child, then he 
might difpofe of the whole, In cafe of inteftacy, the fame 

roportions continue to the wife and children to this day 5 
ca the deadman’s part fhall be diftributed according to the 
ftatute of diftribution, 22 & 23 C. 2. c. 10. 
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